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This brief will be divided into two parts: First, on 
the motion of defendant in error to dismiss the writ 
of error; and Second, on the merits of the appeal 
of plaintiff in error. 

iL 
MOTION TO DISMISS. 


This is a writ of error sued out by the defendant 
Edwin Richards, in an action at law brought by the 
American Bank of Alaska against Edward Williams 
aud Edwin Richards as mining co-partners under 
the name of Richards & Williams (Tr. 4). 
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The defendant in error has moved to dismiss the 
writ of error upon the ground that the judgment, 
to reverse which the writ of error was sued out, 
is a joint judgment (Tr. 17-19) against the plain- 
tiff in error Edwin Richards and his co-defendant 
Kdward JVilliams, co-partners as Richards & Wil- 
hams, and against Edwin Richards and Edward 
Williams as individuals; that the plaintiff in error 
alone, and without petitioning for or obtaining a 
severance or giving any notice to his co-defendants 
Williams or the partnership of ‘‘Richards & Wil- 
liams’’, sued out and had allowed the writ of error 
and alone assigned errors on said writ; that there 
was no severance ever requested or ordered to enable 
or permit Rechards to sue out and prosecute the 
writ of error without his co-defendants Williams 
or the partnership of ‘Richards & Williams’’ join- 
ing therein; that Rule 63 of the District Court of 
Alaska to which the writ was sued out. requires 
such petition for severance and notice to the 
co-defendants; that the record here does not nor 
does the praecipe therefor (Tr. 1-2), show any 
notice to the defendants Williams or the partnership 
of ‘Richards & Williams”’ of or that they refused to 
join in the writ of error, or that a severance was 
ever applied for, ordered or obtained; and that this 
Court has not and never obtained jurisdiction of 
said cause and judgment upon this writ of error and 
is without jurisdiction to hear or determine the 
cause on writ of error (see Tvpewritten Motion to 
Dismiss, on file). 
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The defendant Williams defaulted and his default 
was duly entered (Tr. 17); the case was tried to a 
jury against the plaintiff in error Richards and the 
following verdict was rendered: 


‘“We, the jury duly impaneled and sworn to 
hear, try and determine the issues in the above- 
entitled action, do find in favor of the plaintiff 
and against the defendants, Edwin Richards 
and Edward Williams, copartners as Richards 
& Williams, and the defendant Edwin Rich- 
ards, and do find that there is now due and 
owing and unpaid from said defendants to 
plaintiff the sum of $3,500 principal due on the 
note sued on in the above-entitled action; to- 
gether with no interest thereon, together with 
an attorney’s fee for plaintiff’s attorneys in 
the sum of $750. Dated, March 26, 1914’’ 
(Tr. 18). 


Section 325, Alaska Civil Code, provides: 


‘‘A limited partnership may consist of two 
or more persons who are known and called gen- 
eral partners, and are jointly and severally 
lable as general partners now are by law 
* * ae 99 


Judgment (Tr. 17-19) was thereupon entered as 
follows: 


“1. That the plaintiff have and recover from 
Edwin Richards and Edward Williams, copart- 
ners aS Richards & Williams, and from the de- 
fendant Edwin Richards as an individual, the 
sum of $3,500 together with an attorney’s fee 
the sum of $750. 

"2. That plaintiff have and recover from the 
defendant Edward Williams, as an individual, 
the sum of $3,500 together with interest thereon 
from February 24, 1911, to date, at the rate of 


12% per annum, amounting to $1,312.50, and an 
attorney’s fee in the sum of $750, 

‘*3. That the plaintiff have and recover from 
the defendants, Edward Williams and Edwin 
Richards, copartners as Richards & Williams, 
and Edwin Richards and Edward Williams, 
as individuals, the costs of this suit to be taxed 
by the clerk’’ (Tr. 19). 


The Court will notice that interest was not 
allowed by the verdict (Tr. 18) against Richards, 
and the judgment against Richards does not there- 
fore include any interest, while Williams defaulted 
and the judgment against Williams does include 
interest (Tr. 19). 

Verdict was rendered and filed March 26, 1914 
(Tr. 14-16); new trial denied April 18, 1914 (Tr. 
16) and the judgment was dated, signed, served, 
service admitted, and filed April 20, 1914 (Tr. 20). 

The judgment is a joint judgment against Edwin 
Richards, this plaintiff in error, and Edward Wil- 
hiaams copartners as Richards & Williams and 
Edwin Richards as an individual, for $3,500 and 
the attorney’s fee of $750; and is a joint judgment 
against Edwin Richards and Edward Williams, 
copartners as Richards & Williams, and Edwin 
Richards and Edward Williams as individuals for 
costs; and against Edward Williams as an individ- 
ual for $3,500, and interest thereon from February 
24, 1911, of $1,312.50 and an attorneyv’s fee of $750 
(Tr. p. 19). Under Section 325, Civil Code of 
Alaska, supra, each partner is jointly and severally 
(but not separately) liable. 
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That part of the judgment against Edwin Rich- 
ards, as an indiwidual, does not constitute a separate 
judgment, but is simply a declaration by the Court 
m the judgment of the legal liability of Richards 
as a copartner; that is, he is, as is each partner, in- 
dividually liable (jointly with his partner and sev- 
erally) to creditors of the partnership for the whole 
partnership indebtedness, and has his recourse by 
contribution from his copartner for all liability 
satisfied by him in excess of the liability of the part- 
ners as between themselves; the whole partnership 
property and the individual partners are in law 
liable for the whole partnership indebtedness, while 
only the individual interest of each partner in the 
partnership, over and above his liability for debts 
of the partnership and to his copartner in contribu- 
tion, is liable for the personal debts of the partner; 
therefore that part of the judgment in this case, 
which is asserted by plaintiff in error to be a 
separate judgment against him as an individual, 
amounts to either a declaration by the Court in the 
judgment of Richards’ liability for the whole. prin- 
cipal sum of $3,500 and $750 attorney’s fee and 
costs, and therefore is not improper as part of the 
Judgment and does not change the joint character 
of the judgment, or, it is surplusage and its reversal 
would not benefit as its presence cannot and does 
not injure plaintiff in error. | 


1. The writ of error was by plaintiff in error 
alone applied for; 


2. The record does not show that it was applied 
for in open Court, but does show it was not, that it 
was by petition in writing served only on defendant 
in error, and the order allowing the writ expressly 
states that it was filed “‘this day’’ (April 21, 1914, 
Tr. 290) with assignment of errors; 


3. Citation was issued and served May 2, 1914, 
and eites defendant in error only; and there was no 
severance or notice or order therefor to permit 
plaintiff in error to alone sue out the writ of error. 


The writ of error was not petitioned for or 
allowed in open Court, and there is nothing in this 
record (nor even in the typewritten documents filed 
by plaintiff in error on the argument in this Court) 
showing or suggesting that the plaintiff in error 
either petitioned for the writ or that the writ was 
allowed in open Court; but the contrary clearly 
appears from the record, thus: admission of service 
of the “petition’’ for writ of error is admitted by 
opposing counsel (Tr. 289); the “order allowing 
writ of error’’ is dated April 21, 1914 (Tr. 290), and 
expressly recites: ‘‘The answering defendant Edwin 
Richards, plaintiff in error, having this day filed his 
petition for writ of error * * * together with an 
assignment of errors’? (Tr. 289). 

The writ of error was itself issued May 2, 1914, 
and contains upon its face: ‘‘The foregoing writ 
is hereby allowed. F. EH. Fuller, Judge’’ (Tr. 293), 
and was served the same day; the citation was issued 
and served the same day, and cites only the defend- 
ant in error here (Tr. 294-295). 
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This judgment being at law, could be reviewed by 
writ of error only and not by appeal, citation was 
necessary, and notice of a writ of error even if 
given in open Court is not equivalent of citation and 
the citation issued names and cites only the defend- 
ant in error (Tr. 294). 


If this writ of error (not an appeal taken) was 
applied for and allowed in open Court, the plaintiff 
in error could easily have obtained and filed here 
the certtficate of the clerk of that Court showing 
that fact, as it does not appear in the record; and 
even then a citation is necessarv on writ of error 
and was issued and is in the record, and the citation 
cites only the defendant in error (Tr. 294). 


In U. 8. v. Phillips, 121 U. 8S. 254; 30 L. Ed. 914, 
the Supreme Court by Chief Justice Waite, said: 


“Notice of a writ of error, given in open 
Court at the same term the judgment is ren- 
dered, is not the equivalent of the citation re- 
quired by Section 999, Revised Statutes. In 
this respect writs of error differ from appeals 
taken in open Court. The writ of error is dis- 
missed. ”’ 


Rule 63, of the District Court of the Territory of 
Alaska, expressly provides: 


‘Rule 63. One Appellant from Joint Decree. 
—In eases where there are two or more parties 
bound by a joint decree, whether they be com- 
plainants or defendants, and an appeal or writ 
of error is sought, all the complainants or all 
the defendants, as the case may be, must join in 
taking the appeal unless a severance has been 
allowed. If one or more of the parties bound 


by a joint decree desire to take an appeal or 
writ of error for the protection of his interests, 
and the others bound with him will not unite in 
such appeal or writ of error, then a petition 
setting forth the facts may be filed in this Court, 
notice of the hearing thereof given to the par- 
ties refusing to appeal, and if upon the hearing 
it appears that the named parties refuse to 
unite in an appeal or writ of error, an order 
may be made granting the right of appeal or 
writ of error to the petitioner and barring the 
other parties from such rights, such order being 
for the benefit of the adversary party and to 
protect him from more than one appeal or writ 
of error from the same decree’”’ (Motion papers 
on file—Certified copy of Rule is thereto at- 
tached). 


The clerk of that Court also certifies no severance 
was ever requested nor any notice thereof given. 


The liability of partners is joint, in the absence 
of statute. 
30) Cye., pp, o20gesa at 


Section 325, Civil Code of Alaska, makes partners 

2 ? Pp 
jointly and severally liable, as it expressly declares 
‘“‘general partners now are by law’”’. 


In Copeland v. Waldron, 133 Fed. 217, this Court, 
Hawley, District Judge, rendering the opinion, 
Gilbert and Ross, Circuit Judges, concurring, has 
so clearly and fully covered the several phases of 
this motion to dismiss the writ of error, that we 
quote the entire decision: 


“The motions herein made will be considered 
together. Appellants admit that the decree ap- 
pealed from is joint, and that a joint decree 
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should be appealed from by all, or severance 
made; that the fact that Pirie did not appear in 
the lower court furnishes no excuse for appel- 
lants leaving him out on the appeal; and that 
this court had the power to dismiss the appeal 
for want of his presence. But appellants claim 
that the contention of appellee that this court 
has no power to bring the omitted party in is 
not correct. 

‘We are of opinion that the facts of this case 
bring it within the rule announced by the Su- 
preme Court in Estis v. Trabue, 128 U. 8. 225, 
229; 9 Sup. Ct. 58; 32 L. Ed. 437. After hold- 
ing that a writ of error, in which the plaintiff 
and defendants were designated merely by: 
the name of a firm containing the expression 
‘& Co.,” was not sufficient to give the court 
jurisdiction, but, inasmuch as the record dis- 
closed the names of the persons composing the 
firm, allowed the writ to be amended, under sec- 
tion 1005 of the Revised Statutes (U. 8. Comp. 
St. 1901, p. 714), the court said: 

‘**But there is another difficulty in the pres- 
ent case, which cannot be reached by an amend- 
ment in or by this court under section 1005. 
The judgment is distinctly one against the 
claimants, and C. F. Robinson and John W. 
Dillard, their sureties in their ‘forthcoming 
bond,” jointly, for a definite sum of money. 
There is nothing distributive in the judgment, 
so that it can be regarded as containing a sep- 
arate Judgment against the claimants and an- 
other separate judgment against the sureties or 
as containing a judgment against the sureties, 
payable and enforceable only on a failure to 
recover the amount from the claimants; and 
execution is awarded against all of the parties 
jomtly. * * * It is well settled that all the 
parties against whom a judgment of this kind 
is entered must join in a writ of error, if anv 
one of them takes out such writ, or else there 
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must be a proper summons and severance, in 
order to allow of the prosecution of the writ 
by any less than the whole number of the de- 
fendants against whom the judgment is entered 
* * * Where there is a substantial defect in 
a writ of error, which this court cannot amend, 
it has no jurisdiction to try the case. * * * It 
will then, of its own motion, dismiss the case, 
without awaiting the action of a party.’ 

‘“‘This case is directly in point. It is, how- 
ever, argued that since the rendition of the deci- 
sion the Supreme Court has changed its ruling, 
and accepted the views contended for by ap- 
pellants; and our attention has been called to 
Inland & Seaboard Coasting Co. v. Tolson, 136 
WU. So of2. 107 Sips Cimet063; 34 IL. Hd: 539 
which it is claimed is ‘strikingly illustrative’ of 
their contention. The facts in that case were 
dissimilar from the case at bar. There Tolson 
recovered damages in the Supreme Court of the 
District of Columbia. The Inland & Seaboard 
Coasting Company was the sole defendant 
therein, and gave an undertaking with four 
sureties, and took an appeal to the general 
term, where the court, in accordance with its 
rule in such cases, when it affirmed the judg- 
ment of the special term, also entered judgment 
against the sureties in the undert aking. The 
writ of error, having been sued out without 
mentioning the sur eties, was dismissed. In 
moving to rescind the judement of dismissal, 
the plaintiff in error argued that the judgments 
of the general term ‘were in fact and in law two 
judements, and that the sureties were not par- 
ties to the tort suit’. The court contented itself 
by a simple order granting the motion to re- 
scind the dismissal, and allowed the writ of 
error to be amended so as to include the sure- 
ties. We are not prepared to say that in mak- 
ing this order there was necessarily any de- 
parture from the rule announced in Estis vy. 
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Trabue, and it is fair to presume that none was 
Intended. Within five months after the deci- 
sion in the Tolson case the Supreme Court de- 
cided Mason v. United States. 136 U. S. 581: 
10 Sup. Ct. 1062: 34 L. Ed. 345. where a post- 
master and his sureties were sued jointly for a 
breach of the bond. and he and a part of the 
sureties appeared and defended. the suit was 
abated as to one of the sureties. the others made 
default, and judgment of default was entered 
against them. The sureties who had appeared 
and defended the suit sued out a writ of errar. 
A motion was made to amend the writ by add- 
ing the omitted parties, and the motion was 
denied. 


“Walton v. Marietta Chair Co.. 157 U. S. 
oa, 386, 15 Sup. Gi. 626; 99 dy. Bd. G25. far 
nishes an illustration of the character of cases 
where amendments to the writ of error should 
be allowed under the provisions of section 1005 
of the Revised Statutes. They are cases where 
‘the statement of the title of the action or par- 
ties thereto in the writ is defective’. or where 
the defect, whatever it be. ‘can be remedied br 
reference to the accompanving record’, This 
is also made clear by reference to the language 
of the statute. This is not a case where the 
appeal is merely defective in form. 

“The truth is that the rule must be deter- 
mined by the particular facts in each case as 
they arise. In the present case the record does 
not. as mentioned in the statement of facts. dis- 
close that James Pirie, who was one of the three 
parties against whom the suit was brought to 
recover damages for breach of a joint contract. 
and against whom judgment was rendered. was 
mM any manner joined in the appeal. or that he 
was ever notified to join. or severed for failure 
or refusal to join. These things must appear 
to give this court jurisdiction of the appeal. 
AS was said bv the court in Inglehart v. Stans- 
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bury, 151 U. 8S. G8 72; 14 Sup. Ce 237; 389m 
id, 76: 

‘““This could only be shown by a summons 
and severance, or by some equivalent proceed- 
ing, such as a request to the other defendants, 
and their refusal to join in the appeal, or at 
least a notice to them to appear, and their fail- 
ure to do so; and this must be evidence upon 
the record of the court appealed from, in order 
to enable the party prevailing in that court to 
enforce his decree against those who do not 
wish to have it reviewed, and to prevent him 
and the appeliate court from being vexed by 
successive appeals in the same matter.’ 

‘‘The motion to dismiss is granted, and the 
motion to, amend denied.’’ 


In Continental & C. T. & 8. Bank v. Corey Bros. 
Const. Co., 205 Fed. 282, a deeree was made award- 
ing first liens, etc. to complainant by the District 
Court and two only of several defendants appealed. 
This Court, before Gilbert, Ross and Hunt, Circuit 
Judges, said: 


‘Sale of the property of the Irrigation Com- 
pany was ordered, unless payment was made by 
it or by any of the other defendants. Equity of 
redemption of the defendants was to be forever 
barred, and terms of sale were prescribed in 
detail, the purchaser to hold the property free 
from all liens of all the parties to suit. 

‘From this decree, rendered December 27, 
1912, the Continental & Commercial Trust & 
Savings Bank and Frank H. Jones, trustees, 
appealed. Appeal was allowed March 26, 1913. 
It docs not appear that any of the other parties 
defendant against whom the decree is rendered 
join in the appeal, or that they or any of them 
were notified to appear, and that they or any 
of them had failed to appear, or, if appearing, 
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had refused to join in the appeal. Such a situ- 
ation compels us to order a dismissal of the 
appeal. 

“The Supreme Court, in Masterson v. Hern- 
don, 77 U.S. (10 Wall.) 416, 19 L. Ed. 953, held 
that it was established that, where the decree is 
joint, all the parties against whom it is rendered 
must join the appeal, or it will be dismissed. 
The court said: 

‘We think there should be a written notice 
and due service, or the record should show his 
appearance and refusal, and that the court on 
that ground granted an appeal to the party 
who prayed for it, as to his own interest. Such 
a proceeding would remove the objections made 
to permitting one to appeal without joining 
the other; that is, it would enable the court 
below to execute its decree, so far as it could 
be executed, on the party who refused to join, 
and it would estop that party from bringing 
another appeal for the same matter. The 
latter point is one to which this court has al- 
ways attached much importance, and it has 
strictly adhered to the rule under which this 
case must be dismissed, and also to the general 
proposition that no decree can be appealed from 
which is not final, in the sense of disposing of 
the whole matter in controversy, so far as it 
has been possible to adhere to it without hazard- 
ing the substantial rights of parties interested.’ 
Hardee v. Wilson, 146 U. 8. 179, 13 Supe Cr 
39, 36 L. Ed. 933; Sipperley v. Smith, 155 U. 8. 
86, 15 Sup. Ct. 15, 39 L. Ed. 79; Loveless vy. 
Ransom, 107 Fed. 626, 46 C. C. A, d19; Provie 
dent Life & Trust Co. v. Camden et aul, 77 
Fed. 854, 101 C. C. A. 68; Ibbs v. Archer, 185 
Fed. 37, 107 C. C. A. 141; Grand Island & W. 
C. R. Co. et al. v. Sweeney, 103 Fed. 342, 43 
C. C. A. 255. 

‘““Holding, therefore, that we are without 
Jurisdiction, the appeal will be dismissed.”’ 
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De Los Angeles v. Maytin, 216 U. 8. 598, 601; 54 
L. Ed. 632, 634. The Supreme Court, citing Hardee 
v. Wilson, 146 U. 8. 179; 36 L. Ed. 933, said: 


‘The defendant, Mrs. Beatrice de Los An- 
geles, appealed, but, as the other defendants did 
not join in the appeal, and there was no sum- 
mons and severance, the appeal must be dis- 
missed,’’ 


Hardee v. Wilson, 146 U. 8. 179; 36 L. Ed. 933. 
The Court said: 


‘‘In the case of Masterson v. Herndon, 77 U.8. 
416; 19 L. Ed. 953, it was held that, ‘It is the 
established doctrine of this Court that in cases 
at law, where the judgment is joint, all the 
parties against whom it is rendered must join 


in (he whit Or error. * 


Citing: Downing v. McCartney, 131 U. 8. 
XCOVITI, Appendix; 19 L. Ed. 757. The Court said: 


‘‘In the case of Downing v. McCartney, 
where the decree below was joint against three 
complainants, and one only appealed, and there 
was nothing in the record showing that the 
other complainants had notice of this appeal, or 
that they refused to join in it, the appeal was 
therefore dismissed.”’ 


Citing Mason x. U. S368. S. ofl; of i Mak 
541. The Court said this 


‘was a case where a postmaster and the 
sureties on his official bond being sued jointly 
for a breach’ of the bond, he and part of the 
sureties appeared and defended. The suit was 
abated as to two of the sureties who had died, 
and the other sureties made default and judg- 
ment by default was entered against them. On 
the trial a verdict was rendered for the plain- 
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tiff, whereupon judgment was entered against 
the principal and all the sureties for the amount 
of the verdict. The sureties who appeared sued 
out a writ of error to this judgment, without 
joining the principal or the sureties who had 
made default. The plaintiff in error moved to 
amend the writ of error by adding the omitted 
parties as complainants in error, or for a 
Severance of the parties, and it was held that 
the motion must be denied and the writ of error 
be dismissed. In Feibelmann vy. Packard, 108 
U.S. 14; 27 L. Ed. 634, a writ of error was 
sued out by one of two or more joint defend- 
ants, without a summons and severance or 
equivalent proceeding, and was therefore dis- 
missed’’, 


Port v. Schloss Bros. & Co, 149° Hed 7317 
was decided by the Circuit Court of Appeals for 
the Third Circuit, and was against partners; one 
appearing and defending, the other defaulting but 
appearing as a witness; the defending partner 
alone, without any severance or notice suing out 
a writ of error, which the Court dismissed; and 
the case being so similar to the one now before the 
Court and the opinion short, we quote it as follows: 


“This is a writ of error to the Circuit Court 
of the United States for the Western District 
of Pennsylvania. In that court Schloss and 
others, citizens of Maryland, brought an action 
of assumpsit against Clarence A. Port and 
W. J. Snyder, citizens of Pennsylvania, part- 
ners, trading as Port & Snvder, for a merchan- 
dise account in excess of $2000. Both defend- 
ants were served. Port appeared and defended 
the suit. Snyder entered no-appearance, but 
was called as a witness. The jury was sworn 
against both defendants without objection by 
Port, and after a trial on the merits a verdict 
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was rendered in favor of the plaintiffs for 
the full amount of their claim. After entry 
of judgment against both defendants Port 
alone sued out this writ of error, then for the 
first time raising the question that a judgment 
for default should have been entered against 
Snyder; that the jury was improperly sworn 
against both defendants; that the judgment 
against Snyder was invalid, and therefore there 
Was error in entering judgment against him, 
Port. 

‘‘Before passing on these questions, we are 
met by a motion of the defendants in error to 
dismiss this writ. In support thereof it is con- 
tended that, there being a joint judgment 
against both Port and Snyder, a writ of error 
will not he unless both join in it. There has 
been no summons, severance, or sufficient 
ground for nonjoinder shown. The motion to 
dismiss is supported by authority. In Feibel- 
man v. Packard, 108 U. S. 14; 1 Sup. Ct. 188; 
27 L. Ed. 634, it was said: 


‘‘ “Moses Feibelman and George Woelker, as 
partner, sued the defendants in error to re- 
cover damages for the seizure of their partner- 
ship goods by Packard, marshal of the United 
States for the district of Louisiana. <A judg- 
ment was rendered-against them. Their in- 
terests in the suit was joint, and the judgment 
affects them jointly and not separately. Feibel- 
man alone has brought this writ of error, and 
there hag been no summons and severance or 
other equivalent proceeding. It follows that 
the writ must be dismissed on the authority of 
Williams v. Bank of the United States, 11 
Wheat. 414, 6 L. Ed. 508; Masterson v. Hern- 
don, 10 Wail to, 19 kd) 953 Sunpson) v. 
Greeley, 20 Wall. 152,22 L. Hd. 338.’ 

‘*To the same effect, in addition to the case 
cited are Estis v. Trabue, 128 U.S. 228, 9 Sup. 
Ct. 58, 32 L. Ed. 487, and Mason vy. United 
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States, 136 U.S. 582, 10 Sup. Ct. 1062, 34 L. Ed. 
345. 

‘‘In view of these decisions, the motion to 
dismiss must prevail.’’ 


Hughes, Federal Procedure, 2d Ed., p. 555, says: 


“The reason why, all the parties must join 
where the judgment is joint is that otherwise 
the Court could not execute its decree on the 
parties who refused to join, and such parties 
might in their turn attempt to review the case 
also.’’ 


The plaintiff in error at the hearing in this 
Court filed several documents, which he then frankly 
stated he did not think affected the question or the 
decision of the motion to dismiss; but, as they were 
filed, it is proper that we should point out their 
peculiar features: 


1. There is a certificate by the clerk of the 
Alaska District Court purporting to add some things 
to the record, and contradict the record and his 
own certificate as to others; for instance, to add that 
the third and last trial of this case took place in 
March, 1914, that defendant Williams made default, 
and to contradict his own present record, stating 
“that in said records and files there is no reference 
to such default other than the one contained in the 
final judgment of April 20, 1914’’, while the record 
here under the same clerk’s certificate (Tr. 296) 
shows that the default 7s referred to, counsel asked 
that the default of Williams be entered during the 
trial (Tr. 244), 
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2. There is next an execution and its return par- 
tially satisfied, but unintelligible beyond these facts: 
there is absolutely nothing to show any levy or how 
the marshal came to sell what he did. 


3. Next is a ‘‘statement and declaration by de- 
fendant, Edward Williams’. This document pur- 
‘ports to be acknowledged by Williams before a 
notary public, but not sworn to by Williams; it is 
unintelligible and contradicts the record now before 
the Court in nearly everything, in everything that 
it does state; for instance it refers to a separate 
Judgment against him, Williams (not Richards) 
for $250, and another for $5562.50, which certainly 
can have no significance here. The judgment 
against Williams is for $3,500. Principal of note, 
and interest from February 24, 1911, and $750 
attorney’s fees (Tr. 19); while the judgment against 
Richards is only for $3,500 principal, and $750 at- 
torney’s feés (Tr. 19), as the verdict against Rich- 
ards was without interest (Tr. 18) with no interest 
thereon. This record shows a judgment against 
him and plaintiff in error for $3,500, principal of 
note and $750 counsel fees (Tr. 19). He makes a 
number of statements that affect no question here, 
and winds up by asking this Court ‘‘to pass upon 
the merits of the writ of error without any reference 
to any supposed rights he may have,’’ but he never 
suggests anywhere, nor does the record, that he was 
ever notified by Richard’s application for the writ 
of error, or was asked or refused to join in the 
writ of error with Richards. 


iL) 


We respectfully submit that the writ of error 
Should be dismissed. 


Jhb 
THE CASE ON THE MERITS. 


The “statement of the case’? made by the plain- 
tiff in error in the ‘‘brief on behalf of plaintiff in 
error’’, is not entirely fair, is partial and inaccurate 
in many respects, and is not satisfactory to the 
defendant in error; therefore, requesting the indul- 
gence of the Court, we will proceed to state the 
ease as developed at the trial and by the evidence: 


STATEMENT OF THE FACTS. 


The complaint alleges the American Bank of 
Alaska (hereinafter styled the Bank) was a cor- 
poration; that Edward Williams and Edwin Rich- 
ards were a mining copartnership, engaged in busi- 
ness in the Iditarod district of the Territory of 
Alaska, under the firm name and style of Richards 
& Williams (Tr. 3, 4); that in September, 1910, 
the Bank at the special instance and request of the 
defendants loaned defendants $3500, which they 
promised and agreed to repay, and on February 24, 
1911, defendants in consideration thereof made, 
executed and delivered to the Bank their promis- 
sory note wherein thev agreed on or before July 1, 
1911, to pay the Bank $3500 with interest at 12 
per cent per annum, and in ease of suit to collect 
the same to pay such additional sum as the Court 


20 


may adjudge reasonable as attorney’s fees in such 
suit; that no part of the principal or interest had 
been paid; that the Bank was compelled to employ 
attorneys to sue and recover on said promissory 
note, and has become hable for a reasonable attor- 
ney’s fee, and that $750 would be a reasonable sum 
to be allowed the attorneys for their services in this 
action (Tr. 4-5); a second count for money over- 
drawn was subsequently dismissed (Tr. 12). 


Wilhams was served and defaulted and his de- 
fault was entered (Tr. 244) before the end of the 
trial (and not ‘‘was never entered until the close 
of the trial,’”’ as the brief, p. 2, states). Richards, 
the plaintiff in error answered, admitting certain 
facts as alleged in paragraph 1, on page 1 of the 
complaint, but denied (by reference to paragraphs 
and pages) each and every allegation, statement, 
matter and thing contained in paragraphs 2, 3 and 
4, on pages 1 and 2 of the complaint, and as to 
paragraph 5, page 2, denies he has knowledge or 
information concerning same sufficient to form 


a belief (Tr. 8 and 9). 


The evidence on the trial was as follows: And 
we state first the evidence of Williams and second 
the evidence of Richards, the other evidence follow- 
ing thus: 

Wiliams and Richards had been intimately 
acquainted for 10 or 12 yvyears,—and Williams had 
worked a good deal for Richards. Early in Sep- 
tember, 1910, Williams was on Cache Creek, in the 
Ilot Springs District. He had been working for 
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Richards that summer. Earlier in that year he had 
received a letter from John Boulton in Iditarod. 
‘Richards and Williams discussed the Ictter, but 
Williams did not remember whether he showed 
him the letter to read (Tr. 22). About the middle 
of September, 1910, Richards received a telegram 
from Boulton, dated Kaltog, Alaska, September 
‘12, 1910, reading: ‘‘Dick Richards, Hot Springs, 
Alaska. Send two thousand at once through N. C. 
Fifty thousand at stake twelve dollars foot. Freeze 
out game don’t fail see letter. Answer John Boul- 
ton.’’ Richards got that telegram on Cache Creek. 
Williams was staying in Richards’ cabin at the 
time. Richards and he had a conversation with 
reference to the telegram, but the character of the 
conversation he couldn’t just state. They talked 
the matter over and he thinks Richards knew some- 
thing about the matter—the contents of the letter 
Williams had received earlier in the season, and 
at that time a friend of his was going to the Iditarod 
and Richards phoned him to look the proposition 
up, and that night he and Richards discussed it, 
but he isn’t sure. We passed our remarks about 
him, what kind of a boy he was. Williams always 
thought him all right and spoke pretty favorably 
about him. Williams had no money and Richards 
knew that; he had been working Richards’ ground 
there that summer, and was in debt to Richards 
at that time. They discussed about Williams going 
to Iditarod. Nothing definite was agreed upon. The 
_ following morning Richards gave Williams a check 
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for $2,300 and $200 in currency (Tr. 23-25). The 
conversation and what was agreed upon was that 
Williams was to go down there and use his own 
judgment and make a purchase, and to use his own 
judgment with reference to any transaction, and 
was supposed to work whatever was purchased. 
Nothing was said what would be done with the 
profits from anything purchased (Tr. 25). Between 
the time that telegram came and the time Williams 
left Hot Springs with Richards, and after Richards 
had given him the $2,500 Richards said to Williams: 
‘If there is no confliction with that ground, we will 
go stronger than that’? (Tr. 26). This was late in 
the evening that Richards said this, and I pulled 
out at 4 o’clock in the morning. Richards hired 
and paid a man to row Williams to Gibbon, and 
engaged the boat. I heard something from a fellow 
named Merrifield who had been there, and Richards 
told me to go down town to Tofty and see him to 
find out something about the ground; I saw him and 
came home and talked the matter over with Rich- 
ards, that Merrifield told me it looked very favor- 
able, that he had a good thing down there. He had 
been on the creek. Richards telephoned Williams 
to 'Tofty, telling him that if he could get to Gibbon 
on a small boat he could catch the “Susie”? (Tr. 26- 
29). The money Richards gave Williams, the $2,500, 
was not borrowed by Williams from Richards. 
Richards said he was too busy to go himself. Wil- 
liams caught one of the packets at Gibbon and 
reached the Iditarod the very latter part of Septem- 


23 


ber, 1910; he had exchanged the money for a letter 
of credit to the N. C., got the money and took it to 
the Miners & Merchants Bank, where he deposited 
it in his own name (Tr. 29). Williams then went 
to the Boulton lay there, went out on the creeks 
and looked the matter over; he was introduced by 
Mr. Morgan to Mr. Hurley (president of the Ameri- 
ean Bank of Alaska (Tr. 158), and told him he 
wanted to buy a half interest in the Boulton lay or 
three-fourths of it—in fact, he bought the half first 
and then the three-fourths for $4,500. Williams 
had the bill of sale in the name of Richards & Wil- 
liams (Tr. 30-31). After he had seen Hurley he 
drew out his money and took it down to Hurley; 
told him he had no power of attorney from Richards 
and any agreement between Richards and him was 
verbal, that Richards was Williams’ partner (Tr. 
31). He told Hurley what he figured doing with 
the money. Boulton had a mortgage for $1,500 on 
the ground and he had done business with Hurley, 
and Williams was to assume the mortgage; I asked 
to borrow $3,500. Williams told Hurley it was 
Richards’ money, and he suggested that he deposit 
it in the name of Richards & Williams, because if 
anything happened to him no one could get the 
money without a good deal of trouble (Tr. 31-33). 
He opened the account ‘‘Richards & Williams” 
and deposited $2,000 or $2,100 with Hurley’s bank 
at that time. He made the loan and signed a note 
at that time. This is the note: 
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‘*Fairbanks, Alaska, Oct. 6, 1910. 
$3,500. 

On or before ninety (90) days after date I 
promise to pay to the order of American Bank 
of Alaska, at its office in Fairbanks, Alaska, 
thirty-five hundred no/100 dollars for value 
received with interest after date at the rate of 
twelve per cent per annum until paid. Prin- 
cipal and interest payable only in U. S. gold 
coin, of the present standard of weight and fine- 
ness. Hor value received, each and every party 
signing or endorsing this note hereby waives 
presentment, demand, protest and notice of 
non-payment thereof, binds himself thereon as 
a principal, not as a surety, and promises in 
case suit is instituted to collect the same or any 
portion thereof, to pay such additional sums 
as the court may adjudge reasonable as attor- 
ney’s fees in such suit. (Signed) Richards & 
Williams, per Ed. Williams.’’ 

Note stamped on face in blue ink as follows: 
Paid Feb. 25, 1911, American Bank of Alaska, 
Iditarod Branch (Tr. 33-34). 


There were considerable debts in connection with 
the ground. Checks were drawn against the ac- 
count, signed: “Richards & Williams, per Ed. Wil- 
liams’’ (Tr. 36). A bundle of checks similarly signed 
and drawn was offered in evidence but, on the state- 
ment and stipulation of counsel for the plaintiff in 
error: ‘‘When they bought the lay from Boulton 
and the interest from the other two men, Kennedy 
and Shively, they had a lot of debts then, and, in- 
stead of paving the money directly to them, he paid 
their creditors, and these are the cheeks, and that 
was the testimony before; but it don’t signify any- 
thing’ (Tr. 37), they were not filed. 
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October 24, 1910, Williams wrote Richards the fol- 
lowing letter (Tr. 38-42): 
‘““Blat Creek, Oct. 24th, 1910. 
Friend Dick: 

You will no doubt think you are never going 
to hear from me, but conditions with regards to 
the mail service are rotten, and to try and get 
a wire to you was out of the question, so I 
decided to use my own judgment and do the 
best I possible good and I hope when you have 
read this letter that its contents will cause you 
no worry. 

I arrived at Twilight City Sept. 27th, and 
found Jack waiting for me. We left the next 
day for the Creek to look over the situation. 
In the first place I got acquainted with two of 
the owners at Dikeman on their way outside, 
and I got busy asking questions about the lay. 
They spoke very favorable of the proposition, 
telling me to look over the proposition and sat- 
isfy myself. They also said they would like to 
see Jack make money as he was the first one to 
locate the pay. I made it a point to see all the 
owners before to find out if they would consent 
to the transfer of the lease before I commenced 
talking business to Jack and his partners. Ag 
they did not agree to the transfer of Dave John- 
son lay to Doe Madden without a consideration 
of $6,000, which he paid, making a total of 
$46,000 which he paid for the thousand feet. 

I had no difficulty in getting the consent of 
all the owners. I then commenced looking into 
Jack’s condition of affairs. I discovered noth- 
ing of a complicated nature. In fact, Jack had 
the whole'thing in his name. He had mortgaged 
his half to make a payment which his partners 
could not meet for $1,500. There was also a 
great many small debts amounting to about 
$2,000. 

Now, Dick about the ground. Tt is un- 
doubtedly good ground, yet I think Jack exag- 
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gerated when he stated $12 to the foot, but the 
$00,000 stake. I don’t think he did, for I 
honestly beheve the ground will yield $150,000. 
I may be wrong and to make a long story short 
I purchased (°4) three-quarter interest in it 
for $6,500. It is a 75 per cent lay 520 feet up 
and down stream and 1320 feet across. 

I must now enlighten you in regards to the 
way I made the deal. In the first place, the 
money I had was hardly a starter. Jack 
had half interest, his two partners the 
other half. I paid $4,500 for there half, and 
Jack $2,000 for a quarter. JI assumed all the 
debts of the half and paid them $1,775.75, 
$887.75 cash and the balance in four months 
time. Also there share of the debts which 
amounted to $1225.00, the most of which I have 
paid. Also the mortgage of $1500 making a 
total of $4500. I have only paid $500 on the 
mortgage at the time writing. 

I have also paid Jack share of the debts $778. 
Also $350 in Cash and the balance $872 when 
we can. Now Dick how I got the money is 
the hardest part for me to tell. You may be 
angry, but I did not do it with anv selfish 
motive or trymg to take advantage of the 
kindness you did for me; yet if I had have 
received vou letter, which I got 4 days ago, 
I don’t think I would have bought it, but it was 
too late. 

I deposited the monev in the American Bank 
of Alaska. Mr. Hurley is the manager. I told 
him the money was yours. He told me in ease 
anything should happen me unless I deposited 
in yours and my name, vou would have some 
trouble getting it, so I did as he advised, and 
signed the cheques, Richards & Williams. Now, 
Dick, I had to have more money. I first goes 
to the Merchant and Miners Bank and tried to 
do business with them. Tle offered to place to 
mv credit dollar for dollar to the amount of 
$10,000. That is I would deposit $5,000, he 
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would give me eredit for $10,000. I couldn’t 
see my way clear to make that transaction, as 
he wanted a mortgage on the loan and the own- 
ers did not care at that time to agree to mort- 
gaging the lease. 

So I goes to the American Bank of Alaska 
and borrows ($3,500) for 3 months at one per- 
cent, with the understanding that it is to be 
renewed if it is not convenient to pay when due 
(90) days. 

Now, Dick, I had to sign the note Richards 
& Williams, and I sincerely hope you wont be 
offended, and I give it to you my word, also 
Jack’s that every dollar we put into the ground 
purchasing price included, come out of the 
ground before he get one dollar. It is a propo- 
sition you can’t loose on. If you don’t make 
$20,000 out of it I will miss my guess. 

You say you want to be on the ground your- 
self and I assure you I want you to come down ; 
in fact, you have got to come as it requires 
money to do business in this camp. It requires 
heavy machinery as the top has got to be 
scraped off 6 or 7 ft. of it. It is from 16 ft. to 
18 ft. to bedrock. It is hard ground to sluice. 
They dump it on to almost a flat apron and use 
a nozel on it from a two or three inch pump 
which they keep in the cut sufficient to keep out 
the water. The ground is all thawed. You will 
after pump there is lots of water but can’t get 
up high enough to get good tailing room. Wood 
is very high, it will cost from 12 to 15 a cord 
on the claim. So you ean see why you should 
here. 

I bought a 40 H P boiler from T. Aitken, 
$2200, $700 down and gave my note for the hal- 
ance. I did not use your name on the note. Tt 
is due the Ist of June. Now, Dick, my money 
is getting pretty low, that is, I have no monev 
to do business with, such as machinery and 
wood. That is the reason I want vou to come 
down. I know Dick this proposition places you 
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in rather an awkward position and I sometimes 
wish I had never gone into it when JI think of 
the position it places you in. It will mean at 
least 2 years work on this ground alone, but 
what of it, Dick, when it is a sure thing? 

I have lots of grub for the winter and a nice 
cabin on the ground and the lumber and boxes 
on the lay cost about $250. Jack is leaving 
tomorrow for the upper Iditarod with a pros- 
pecting outfit, intending to stay for the winter. 
He don’t want anything to say about the work- 
ing of the layout. He wants you to take it and 
do what you like. I will be all alone. Will find 
a little work to do cutting brush out on the 
claim and may pick up 30 or 40 cords of wood. 

Tom Burns as the lay below—he 1000 ft. 70 
per cent Strandberg Brothers 74 lay of Ester 
next, Henderson who used to haul wood on 
Dome next, G. Friend 60 percent next, Ronan 
and Monckmon (60 percent) next. Above me is 
a 500 ft. lav which could be bought. They are 
asking $15,000 for it. They have been offered 
$11,000 for it. Then the Gugg, Dave Johnson, D. 
Madden, T. Aitkens. It is reported Aitkens took 
out $200,000. Dr. Madden $170,000, the Guges 
were hoisting 1000 a day or better so the owners 
to the ground told me with a small crew. This 
so you can judge for yourself how this proposi- 
tion looks to me. 

Now, Dick, whatever I have done I hope will 
meet with your approval, as I want to do what 
is right by you. 

I am in town—have been in for a dav or two 
getting an ous for Jack and getting the Bill 
of sale for the 34, have it made “out to vou and 
me, which LI hope will be satisfactory. 

Mr. Aitken will call on you and explain the 
conditions in this eamp and will enlighten you 
a good deal. 

Tom Williams is over on the Kuskerwin pros- 
pecting. Shorty Greggan also. I saw him a 
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few days ago. He has nothing fat. John Jo- 
hansa Earn are both hear, not doing any think. 
I must now close hoping to hear from you or 
else see you in the near future. 
Sincerely yours, 
(Ep. J. Wittrams), 
Flat Creek, Iditarod, Alaska.’’ 


Richards wrote Williams on December 8, 1910, 
in reply to that letter, as follows (Tr. 44-47) : 


““Tofty, Alaska, Dec. 8th, 1910. 

Friend Ed: 
Received your registered letter last night, 
- 7th, and other two letters Monday night 5th. I 
would have answered them on the return mail, 
only when you address to Hot Springs, the let- 
ters to there first. They should be addressed 
to Tafty from that direction. I was rather 
surprised on reading your letter. You are going 
some, I did not see T. Aiken. I heard he went 
past here 2 weeks ago, so I called him on the 
phone at Hot Springs. He told me you pur- 
chased 1% interest in the lay, and he thought 
it was good ground, asked me if it would be all 
right about some money due first of J une, so 
I told him I didn’t know a thing about any- 
thing, as I had no word whatever. He thought 
I would have been informed about it and that 
was all. As I said I was surprised as its been 
so long since you left I would have knowed 
something before. First of all, I want to ask 
you, aS you say nothing about it, is that 5.00 
or 8.00 ground located on that lay. I never 
_ heard it was a yet, neither on that lay above. 
They surely would buy that as well as Dave 
Johnson’s lay if they could show the goods. I 
hope you have it there. Regarding coming 
down there, you know Ed that I paid cash for 
ground here before you left, and it would be 
almost impossible for me to leave this place, 
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unless I was rid of everything I have here, and 
if I came down there to work ground, I would 
certainly bring my machinery down. I couldn’t 
go to work and buy machinery there while I 
have this on hand, and besides I have con- 
tracted 300 cords of wood and over, and partly 
paid for, which means over $2,000. You, Dan 
and Jack should certainly be able to work that 
ground. I realize you have put yourself under 
considerable obligations. What on earth did 
you make all them due in three and four months, 
come due in the heart of winter, when there is 
no possibility to raise a dollar. Regarding that 
account at the Bank in both our names, that is 
certainly a mistake. When I gave you a check 
for the money and you gets a letter of credit 
on it, my name should not be used at the Bank. 
I never had the least idea you should assume 
any obligations beyond what would relieve the 
situation and what Jack called for at the time, 
and now when JI see Jack gets some of the 
money himself and takes to the woods. And 
whatever became of that letter he was sending, 
never showed up here as yet. Well, now Ed 
to make this shor, I believe the best way out of 
this, you should try to get some of them 
moneved fellows down there to go in with vou. 
Consider me out of it altogether. Doubtless 
you should have no trouble in doing business 
with that kind of ground, and with people there 
that knows it. I figure I have as much at stake 
here, although I may have nothing, but it’s 
certainly easier for many of them to leave Hot 
Springs than me, and also I am having a little 
anxiety regarding my head. I don’t know but 
there’s a head datch or something remaining 
and am Hable to be required to seek medical 
aid any time, so it wouldn’t do for me to be 
there. There is a mail leaving in the morning 
and I must take this to Kelly tonight, so I am 
sending at the earliest possible. I don’t know 


ol 


how long it will be getting there. I realize Ed 
that you mean all right, and I sincerely hope 
you will make out all right. When I said I 
would like to be on the ground myself, I meant 
it, in so far when it requires so much expense 
to start, as it seems to there. At the same 
time. I had no thought of coming down there 
at the time, as I though you and Jack capable of 
working any ground if you try, but after I 
talked with several from there after you left, 
I did not think you would go into it, as I 
haven’t seen anyone knew that Jack had pay 
outside of Dolar and half to foot ground and 
that wouldn’t be worth working in that coun- 
try. So I went ahead contracting obhgations 
here, and must stay with it. If you manipulate 
another deal, it would be better for you to have 
the Bill of Sale made over from the old laymen. 
I sincerely hope you’ll make out all right. You 
are perfect welcome to use that money until 
you can make it. There is nothing new here. 
There was a small find made out on a ereek 
near Fish Lake by Tom Lockhead. Gus is 
down prospecting with Patten. They are get- 
ting some prospects. I have my fifth hole near 
down at mouth of Dalton, but haven’t anything 
as yet. Dick Morris and partners sold out to 
Howell. Dutch is taking out a dump on the 
Eureka. Will enclose. Kindly let me know 
if you make out all right. It seems to me you 
could easily make some transaction to advantage 
on that kind of ground. I don’t eare to exe) 
any more. In fact I can’t at present and the 
only way I would do any more would be bring- 
ing my plant down. I wouldn’t think of buying 
machinery. With sincerest wishes for success, 
Yours, Dick.’’ 


Richards had written Williams on September 21, 
1910, which Williams received after he had made 
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the loan of $3,500 from the Bank (Tr. 50); and 
Williams in his letter of October 24, 1910 to Rich- 
ards, refers to the letter Richards wrote him 
on September 21, 1910, stating that if Williams had 
received Richards’ first letter only ‘‘4 days ago’’ 
(ir, 40), and says. in Whad received your letter 
which I got 4 days ago, I don’t think I would have 
bought it, but it was too late’ (Tr. 40). It takes 
the mail thirty days to go from Fairbanks, where 
the letter of Richards was written (Tr. 48) to 
Iditarod where Williams received it; the mail serv- 
ice was a monthy one (Tr. 50). The following is 
that letter (Tr. 48-49) : 


‘*Fairbanks, Alaska, Sept. 21st, 1910. 
Dear Ed: 

Have met people on the Str. coming to Fair- 
banks, and others after arriving here, and from 
what I learn, Jack has a promising lay on the 
Wildeat, but from what they all say, its in a 
complicated condition. He has partners, sev- 
eral compleated transactions has occurred, and 
I don’t believe its advisable for us to go into it. 
We couldn’t get no interest of any value, and 
its going to take a good deal more money to 
handle it than what you have, possibly not now, 
but in the future he will have to get big ma- 
chinery to work it, and I don’t care to go into 
it that steep, unless I could be on the ground 
to attend operations myself, so if vou have not 
interested yourself in it by the time you get 
these lines, I would advise vou to eall it off as 
far as I am concerned. Keep enough money 
to secure vourself, and return balanee to mv 
eredit at N. C. Hot Springs, through a draft 
like vou had. I will let you know how things is 
looking on the lay, if I ean get word off on some 
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Str. after I get back to the Springs. 

Johnie Johanson who is bringing this letter 
is coming down, I believe Jack exagerated his 
telegram considerable, as regard 12.00 to foot, 
From all these people I’ve seen 7.00 is about the 
best there is anywhere on Flat so far, and as far 
as his lay is concerned he has nothing located 
to compare with those figures. But if you have 
already invested anything in it, I trust you have 
investigated all those complicated transactions 
that lay has underwent. Otherwise we will be 
in lawsuits head over heels. Of course 7.00 
ground is good enough for anybody at that, and 
what I learned from others is not to be de- 
pended on. You will learn the faets better 
right there on the ground far better than T ean, 
So can use your own judgment accordingly. I 
sincerely hope that Jack has his affairs in far 
better shape than what I learn. He surely 
deserves better success after trying so hard. 
Convey best regards to all the boys, and will 
try and get a few words off after I get to 
Springs. Am going back to-morrow. 

Wishing you good success, will remain, 

Yours, 
Dick. 


Richards wrote Williams again on December 26, 
1910, after he had received Williams’ letter of 
October 24, 1910, as follows (Tr. 51-52); 


“Tofty, Hot Springs, Alaska, Dee. 26,/10. 
Friend Ed: 

Ree’d your note yesterday, Xmas day. Re- 
gret to note your discern me to doubt your hon- 
esty, which I sure don’t or ever meant anything 
to convey that impression. What bothered me 
was to have these fellows come after me for the 
money which I did not know anything about. 
Regarding your going down there I don’t un- 
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derstand why you would be sorry about. Trust 
you had my previous letter. Its certainly I am 
not going to worry anything about, since you 
put the money into it, go to 1t and make some- 
thing out of it. J imagine the proposition must 
be all right. I would be only too glad to come 
down there if I was footloose here, but you 
know my position here as well as me. I don’t 
see how you though I could come down there. 
It’s certainly had no intention of it last fall, or 
else would go down there then. As you know I 
looked at the thing to be of mutual advantage 
to both of us, but I did not calculate on putting 
more money than what you had; in short Jack 
got what he asked for in doing that and the 
extra money you got. J had no intention of 
going any further, as‘I took it for granted in 
getting that amount Jack could carry along, 
but that don’t hurt the proposition any, if its 
good, its good. It can believe you as well or 
better than anyone else I talked with regarding 
it. Remember Ed in all your letters you have 
said nothing about the prospects in that par- 
ticular piece of ground, only that you believed 
there was 150,000$ in it. However its imma- 
terial if there was a million in it, and I hope 
there is, I have done to much preparations here 
to leave being you have that much money in- 
vested already vou should have no trouble in 
getting some one interested to carry the thing 
through. Go at it and make something out of 
it and don’t worry about my part. J am sure 
you havent lost anything that shows around 
here so far, you have it all to win. Everybody 
around here things you have done a good thing 
and that you will make a stake out of it. Gus 
and Patten is leaving for the Hosiana, Patten 
having a letter from MeGaff advising him to 
come there. Dick Morris and Co. sold their lav 
to Howell, $1,000 on bedrock, and went cutting 
wood. Bob is going to work on Midmght-Sun— 
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Nothing else new of any importance. With 
best wishes for success, 
Yours, 
Dick.’ 

At the end of 90 days when this note of October 
6, 1910, for $3,500, fell due (Tr. 34), Williams saw 
Hurley and told him that he had received a letter 
from Richards and that he wouldn’t do any more 
at present (Tr. 53). After Williams received Rich- 
mcd ssletter On December 8, 1910 (Tr. 45), askine 
him to take someone else into the proposition with 
him, he started to look around for somebody and 
got McKenzie and McLellan to go in with him. 
Williams gave a mortgage as security for the 
renewal of this note; he paid the interest up to 
that time on the note (Tr. 53); Williams did not 
pay the note, but gave a new note and a mortgage 
(Tr. 54); the note then given is the note in this 
suit; no further money was received by Williams 
when he gave this new note (Tr. 57). The mining 
operations were not a success but were a failure, 
and Williams left there in September (Tr. 57). 
The new note is dated July 1, 1911 (Tr. 56). Mr. 
Hurley took a mortgage on the lay, and it after- 
wards reverted to the owners because it could not 
be made a success (Tr. 57). In the early part of 
September, 1911, before Williams left the Iditarod, 
Richards sent him the following communication by 
wireless: 


‘Fairbanks, Als., Sep. 12, 1911. 
Edw. J. Williams, care Ind. Fone Co., Iditarod. 
Buy Curran quietly eight below Dome Creek 
five hundred cash money American Bank if 
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possible sell and come. Answer. Edwin Rich- 
ards’? (Tr. 58-59). 


Williams complied with Richards’ request and 
made the purchase; he had Curran make out a 
deed and had it deposited in the Miners & Mer- 
chants Bank, and wired Richards to send the money 
and the deed would be withdrawn and forwarded 
to him; and within a week he started back to this 
country (Fairbanks) from the Iditarod (Tr. 59); 
he saw Richards the following spring, as Richards 
was on the way out when Williams got to Hot 
Springs (Tr. 60). Williams worked for Dick 
Richards on Dome Creek for 13 months cooking 
(Tr. 60) ; helped Richards build a cabin and worked 
for him for wages in Hot Springs country from 
March Ist to September 16, 1909. Richards did not 
say anything about staking me when he gave me 
the money (Tr. 72). Richards told Williams in the 
N. C. Company’s store that if things looked good 
down there that he might go stronger than he had 
gone with the $2,500 (Tr. 77). Williams was just 
given the money and sent down there to use his 
own judgment (Tr. 80). Williams told Morgan 
he considered Richards was his partner (Tr. 88). 
Williams did not have money enough to buy out 
Shively and Kennedy without that loan—he did not 
pay them all of the $5,000, but gave checks talked 
about here to people they owed (Tr. 90-91). Wil- 
hams told Hurley Richards was his partner, made 
the deposit in name of Richards & Williams and 
drew all checks in that name (Tr. 92). Williams 
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took the bill of sale in the name of Richards & 
Williams for the % and % (Tr. 94). Williams 
had no recollection of ever receiving a letter from 
Richards in the tone and with the sentence in it, 
“T will not be responsible for notes or whatever 
else you have signed my name to. Let me know 
as soon as possible if you have revoked the same’’ 
(Tr. 96). Williams told Hurley he would write 
to Richards and tell him what he had done (Tr. 98) ; 
and in his letter of October 24, 1910, he did write 
and tell Richards all about it (Tr. 40). Williams 
never told Hurley that Richards was dissatisfied 
and denied his right to sign Richards’ name (Tr. 
100). When Richards did not want to stay in the 
transaction, Williams told Hurley he would have 
to get some other partner in (Tr. 101). Williams 
never xeceived a letter from Richards saying he 
would not be responsible for any note he signed 
(Tr. 115-116). The phone at Hot Springs was reg- 
istered as Richards & Williams (Tr. 136); and on 
the index board at Hot Springs, our phone was 
indexed as ‘‘Richards & Williams’”’ (Tr. 137). The 
bill of sale which was signed by Richards and Wil- 
hams, and which Williams had had prepared and 
send to Richards to be signed and sent back to him, 
was not sent by Williams until April 4, 1911, and 
was not received back from Richards until after 
July Ist, 1911 (Tr. 187). There was never any 
payment of $1,000 made by Williams on the $3,500 
note; that sum was paid on the note and mortgage 
ror p500 (Tr. 139). 
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Plaintiff in error Edwin Richards, testified: 


‘‘T am the answering defendant in this case. 
My name is Edwin Richards, commonly known 
as ‘Dick Richards’. I have lived in this part 
of the country since 1905. I was in Dawson 
before that. I have mined in the upper country 
and I have done mining in this neighborhood. 
I have mined on 2 above Dome Creek. In 
February, 1906, I started in over there. We 
were there until July, 1908, and then I went 
down to Hot Springs. J knew Walliams first 
in Dawson on Dominion Creek. He came down 
here before I did. He never worked for me 
in Dawson; he worked for me on Dome Creek. 
I think it was from February until May of the 
next year, about fifteen or sixteen months. He 
was helping me in general around there when 
we started in. We were sinking a hole, but 
when we had men enough, he went to cooking. 
He was cooking there at my place most of the 
time. I have seen Boulton over there on Dome 
too. I wasn’t much acquainted with him, 
but he used to drive points at Maddocks on 
the next lay, and I used to see him going up to 
see Williams at the cook house in the morning 
after he was through work. He was working 
nights. Onee or twice he came to the boiler- 
house there and passed the time of dav with 
me. I did not have any particular acquaintance 
with him. I first went down to Hot Springs in 
August; and then went down again in Septem- 
ber, 1908. The second time, when I took the 
plant down there, Williams was—I don’t know 
whether he went on the same boat, but he spoke 
about coming down. He said he was coming 
down. He was going along with me. He wanted 
to know if there was anything doing down 
there, and I told him yes, and he came down. 
I can’t say for sure whether he came on the 
same boat, but he was there when I got there. 
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I told him he would get a job as soon as I had 
one when I got down there. He worked for me 
a few weeks and for awhile in the fall, and 
during March and until September, 1909. He 
cooked that summer. I was working a lay 
over on Cache Creek. That is where my home 
is and my mining operations. I gave Williams 
and a man named Johanson a lay in 1909. I 
went out in the fall and turned the lay over 
to Willams and Johanson, Johanson was my 
old partner on Dome and they both wanted to 
take it over when J went out, to work that 
winter, so I turned the plant, and stuff I had 
there in the mess-house, wood and everything 
over to them and left them a little credit at 
Morrison’s besides, to help them to start. 
Neither one of them had much. Williams had 
a little more than Johanson had at the time. 
They worked that lay for pretty near a year; 
I think they quit about August, 1910. The 
results were bad. That is, they hadn’t made 
anything themselves, and they had been work- 
mg hard there, and they were in debt when 
they got through. There was something be- 
tween six and seven hundred dollars still owing 
to me. Then there were some other debts left 
around besides. They quit the lay. I returned 
in the spring of 1910, about the 2d or 3d of 
April. I was over on Cache for about two 
months. I guess in my own place, but I got 
hurt and went to the hospital, and was in 
Gibbon a good deal of the time that summer. 
I was living in the same mess-house and the 
same place that Williams and Johanson did 
and had a cabin close by there, adjoining. We 
had a telephone there. The phone was there 
when I got back from Gibbon. I paid my share 
so the phone from that time on was a kind of 
a partnership phone. TI guess Williams and 
Johanson paid for it until that time.” (Tr. 
190-193). 
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‘*T was not in partnership with Johanson and 
Williams, there was no partnership between 
them and me”’ (Tr. 193). 

‘In the spring of 1910, Williams and I had a 
conversation about Jack Boulton; he told me 
he had a letter from Boulton, who had a lay 
down in the Iditarod, a pretty good lay, he 
thought, on Flat Creek. He didn’t say a good 
deal about it. But it was supposed to be a 
good lay, and f guessed tt was in a good loca- 
tion from what he said, because the general 
reputation from that part of the country was 
good. I guessed that. Williams told me some 
of it (Tr. 193). I asked Tom Williams who 
was going there to see what kind of a lay 
Boulton had. At that time I had a lot of 
eround on Cache Creek and some of it I could 
go to work on. I had plenty of machinery. 
After I got back from the hospital in the fall 
of 1910, I wanted to sink a few prospect holes 
as it was too early to start tunnelling; some 
eround, there I wanted to work that coming 
summer and open up in the spring. Just then 
I was preparing to sink a few prospect holes 
on some ground there that I didn’t know whether 
there was anything in it or not. I owned 
quite a lot of ground there, some 15 or 20 
claims, that is some kind of an interest, some 
small, some half or a little better’ (Tr. 195). 

‘‘T received that telegram up at—I happened 
to be in Howell & Cleveland’s mess-house at 
the time when I heard our ring on the phone— 
the ring we had down at the other place—so 
I took it down there, that is, took the message 
down on a piece of paper there. That was 
along towards evening. And I stayed a little 
while, until] I went back down to our own 
mess-house where we stopped, and I don’t— 
at the time I don’t think Williams was in the 
house when I went in. I think he came in a 
httle while afterwards, though, and when he 
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came in, I showed him this telegram and he 
read it. And I can’t go into very close details 
on it, but I made this remark, that I didn’t 
think this telegram was meant for me, and 
asked him if he didn’t think it was meant for 
him. And Williams said he didn’t know but 
it might be. Tam telling you the general talk. 
We might have talked half an hour. Anyway, 
I said that I wouldn’t for my part send any 
money to anybody on a telegram like that, to 
Boulton or anybody else. And he—let’s see. 
So, anyway, finally I told Williams that I 
didn’t want to go down or send any money 
down; if it was meant for me, I didn’t want 
anything to do with it whatever. Then I asked 
Williams if he would like to go down there, 
and he said ves, he would lke to go down, 
‘But what is the use? I have not got anything 
to go down with.’ I says, ‘Well, if you think 
you could do yourself any good by going down 
there I would give you the money to go down.’ 
He thought a minute and then he said he would, 
being that he knew Jack so well and every- 
thing—he thought he could make a good deal, 
and decided there that he would go that even- 
ing. And I intended—the next day I was 
going to come up to Fairbanks anyway, as I 
had to get some more machinery, and I was 
going to leave the next day for Hot Springs, 
and I left the place about 9 o’clock. (Tr. 196- 
197). 

Williams went to Tofty to see Merrifield, 
who had come from the Iditarod (Tr. 197). 

I gave Williams some currency and also 
$2,300. The check is dated Sept. 16, 1910. My 
account at Fairbanks was not enough to cover 
that check, and I was coming up to make it 
good. It was evident from the telegram there 
was something wrong about this Boulton inter- 
est, some trouble, and Williams in leaving said 
he would thoroughly investigate the condition 
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of this lay before he would put any money into 
it after he got down there. I just gave him 
this money to give him a start down there (TY. 
198-200). I staked him to it. He did not say 
anything about being partners or working min- 
ing ground down there or anything after that. 
I had a little left at that time. Williams had 
been along with me a long time (Tr. 200) and 
I always tried to help him out and I would like 
to see him make something. He said that I 
could depend on him, that he wouldn’t put a 
dollar into that ground unless everything was 
elear and he eould see his way through with the 
money he had; and besides he says: ‘I appre- 
eiate your kindness in giving me this money 
to go down, and I will do the right thing by 
you.’ J never told him that if he needed more 
when he got down there I would go stronger 
than I had already (Tr. 200). Nothing was 
said of giving him more money. If the $2,000 
was not sufficient to go into that deal that he 
would not go into it. The $500 he was to use 
for his fare, clothing and grub. He left on 
the boat and I on the steamer for Fairbanks. 
On the boat I met some people who had a bet- 
ter idea of what the conditions were in the 
Iditarod. I never knew before the conditions 
there, and I wrote that letter of September 
16th (Tr. 201). I never had any correspond- 
ence with or any notice from the bank, or 
Williams or anyone else up to September, 1911, 
about this note of February 24, 1911. I had 
some talk about or had some letters with 
referenee to the note made out in October, 
1910; 1 had written several letters with ref- 
erence to that note, and two of them are here, 
already in evidence (Tr. 203). There was 
another letter of December 16, 1910, by me to 
Williams about his having signed my name to 
that note of October 6, 1910. TI know I put 
this sentenee in that letter: ‘TI will not be re- 
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sponsible for any notes or whatever else you 
may have signed my name to. Now let me 
know as soon as possible if you have revoked 
the same.’ Williams sent me a deed to sign 
and swear to it and I did so and sent it back 
to him (Tr. 204). I received the first letter 
about December 5 or 6, informing me that he 
had taken an assignment of the lay in both 
our names (Tr. 204-205). I believe it was 
December 28, 1911, that I found out from the 
bank that Williams had signed up a note in 
my name of February 24, 1911. I received 
that letter in San Francisco; that letter was 
from the bank here (Tr. 206). I got Williams’ 
letter of October 24, 1910 (Tr. 38-43), on the 
7th or 8th of December, 1910, and I remember 
the information in that letter, and I replied 
(Tr. 44-47) on December 8, 1910 (Tr. 209). 
When I came back from San Francisco in 1912, 
I stopped 4 or 5 days in Fairbanks. I was 
then doing business with the American Bank 
of Alaska and for nearly a year before I saw 
Mr. Hurley at that time in the bank. I went 
to the bank there, and told him the same thing 
as I told him in the letter from San Francisco 
—that I didn’t see why he could expect me 
to pay the note; that I had nothing to do with 
it, and never authorized anybody to sign it, or 
anything of the sort—Williams, or anybody 
else—I told him that I never had a partner or 
anything in the Iditarod, Williams or anybody 
else (Tr. 211). I was sued about the 4th or 5th 
of September, 1912. I knew Morgan on Dome 
Creek. I knew he was in the Iditarod, that he 
had gone down there; I can’t Say when (Tr. 
212-213). I never said to Egler what he testi- 
fied to, that I was $6,000 in that; I might have 
had conversations with Egler along that line. 
I never had that money involved in the thing 
down there at all. I was in Tofty or Sullivan 
Creek in 1911 (Tr. 214-215). 
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Boulton was just an acquaintance of mine. 
I couldn’t be sure, but I think there was a 
telegram sent to Boulton about September 16 
or 17, 1910, that Wilhams was on his way down 
with money from Hot Springs; but J don’t 
know whether I sent or Williams sent it (Tr. 
215). I gave Williams this money and told 
him to go down there and do as he pleased with 
it—Williams was to use his own judgment. He 
decided to go; I asked him if he would like to 
go down, and arrangements were made, and I, 
of course, gave him—we had some talk, and 
he got the money and went down; and he was to 
use his own judgment, of course (Tr. 216). 
I told him to use his own judgment; he said 
he would inquire into the matter and see that 
it was all right before he put it in; this was 
after the discussion took place; he was to inves- 
tigate the matter, and if he thought it was 
proper for him to go into the thing after he 
investigated the condition of the lay, that he 
could put the money into it and earry himself 
through, and he was going to put it in, other- 
wise he would not put it in at all, that he 
wouldn’t put a dollar in (Tr. 217). I never 
said anything about me going further. I got 
Sam Campbell to take Williams down to Gib- 
bon. I didn’t want to see Williams go down to 
Gibbon alone in a small boat. I hired and 
paid this man to take him down. Mr. 
Curtis had a wire that the last boat was 
going to leave Gibbon the next day and 
the only way to get there was for Williams 
to go down in a small boat, and I sent the boat 
down and had it brought back, and I paid the 
man’s expenses down and back to Hot Springs 
on the steamer with the boat, in addition to the 
$2,500 (Tr. 218). 

I expected Williams to make good sometime, 
if he made it. I did not expect any share of 
the profits of the venture, only what Williams 
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said that he would do the right thing. If he 
made it, I guessed Williams would do the right 
thing by me; if he didn’t it was all right with 
me. My idea was he would pay back the money 
whenever he could make it (Tr. 219). I wrote 
all the letters that are in evidence here (Try. 
221). If he made anything I at least expected 
he would pay interest at least. It was all up 
to him. I didn’t stipulate with Williams to 
pay me anything back no more than I expected 
to get this money back and something for the 
UscnOne ot (Manel 22 ), 

But I had this understanding at the time as 
to both of us, as to this trip being for the 
mutual advantage of both of us at the time 
Williams left Hot Springs. I presume that is 
correct, and I so testified at the last trial. I 
could not tell what would be the outcome of it. 
I hoped it would be to the advantage of both 
Causal 222), 

When Williams’ letter came advising me that 
he had deposited this money in the American 
Bank of Alaska and had borrowed on a note 
signed by yourself and him the sum of $3,500, 
I did not notify the bank that that proceeding 
was not considered correct by me. I had no 
notification from the bank myself; and J did 
not notify the bank in any manner, in writing 
or by word of mouth, until January 2, 1912. 
When [I got their first notification on December 
28, 1911, I immediately wrote back denying it 
(Tr. 223). I was in Fairbanks in September, 
1911. I didn’t know there was anything in the 
bank against me. J did business with the bank 
all that summer (Tr. 224). After I wrote 
Williams and received his reply I didn’t con- 
sider I had anything to do with it. Williams 
told me in his letter of April 4, 1911, that ‘I 
sold the half interest in the lay for just enough 
cash down to pay the back interest on the note, 
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$400.” I never knew the note was renewed 
(Tr. 226). I understood there was a note, that 
first note (Tr. 227). I received advice from 
him that he had signed my name to that $3,500 
note. I got that advice in a letter (Tr. 229). 
Fgler and I are good friends and are partners 
in some mining ground around Hot Springs 
(ig, esll yy. 

I wrote Williams advising him to be very 
careful about his deals down there, otherwise 
we will be in lawsuits head over heels. I did 
not want to see Williams get into lawsuits or 
get into any trouble whatever; if he did he 
would be jeopardizing that money I gave, and 
he would be up against it, and would be calling 
on me to pull him out (Tr 232). By “wee 
I meant myself—I am interested, so far as I 
furnished him with this money. And if Wil- 
liams gets into trouble and jeopardizes this 
money, he is going to make a hallo and call on 
me to help him out. I suppose I was included 
in ‘we’—Williams and myself, so far as this 
money went. By ‘we’ I meant Williams and 
myself (Tr. 233). J rang up Tom Williams 
on our telephone; it was not then but was 
afterwards in the name of Richards & Williams 
(Tr. 234). When Tom Aitken asked me about 
the note Williams gave him, and I told him I 
have not heard a thing from Williams. I don’t 
know a thing about it (Tr. 237). I never did 
hear of that note of February 24, 1911, until I 
got that notification in San Francisco on De- 
eember 28, 1911, and on Jmmuary 2d, 1912. 2 
immediately replied and repudiated that de- 
mand for payment of the note, and I did the 
same thing here in Fairbanks personally to Mr. 
Hurley, in April, 1912 (Tr. 240). Eegler and 
I are interested in ground together as joint 
owners, but we are not partners (Tr. 240) in 
different claims.”’ 
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The following spring after Williams went to the 
Iditarod, Richards and Joseph H. Egler had a con- 
versation on Tofty about mining matters. Rich- 
ards was then mining on Cache Creek and Egler 
was mining on Tofty. Richards wanted to know 
if Kgler didn’t want to take up that proposition in 
the Iditarod off his hands. Egler asked him what it 
had cost him and he said, ‘‘I am in about $6,000.”’ 
Kgler told him he couldn’t handle it (Tr. 149). 
Richards and Kgler are partners in other mining 
properties, are partners in some ground on Cache 
Creek and have always been good friends (Tr. 151). 
Richards said to Egler that he was in about $6,000. 
Higler and he were then partners (Tr. 153). 


C. J. Hurley was president of the American Bank 
of Alaska, and met Williams on the Iditarod in 
the fall of 1910. In September, 1910, Thomas Mor- 
gan brought Williams to the bank and introduced 
him to Hurley as a man who would probably want 
to transact some business with the bank. Shortly 
after that Williams opened an account with the 
bank (Tr. 158). He told Hurley that the money 
he had to open up the account with was given to 
him by Richards and was Richards’ money; that 
Richards had sent him down there to look up some 
proposition, to see if he could get into something ; 
that they were partners together (Tr. 160). He 
asked Hurley’s advice how to transact the business, 
the partnership affairs, and Hurley advised him to 
open the account in the name of Richards & Wil- 
hams. He deposited $2,100. After that he applied 
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for a loan of $3,500 on the understanding that he 
and Richards were partners in that down there (‘Tr. 
161). A loan of $3,500 was made in the name of 
Richards & Williams (Tr. 162). Hurley knew 
Richards’ standing and had known him ever since 
he has been on this camp (Tr. 163). The note for 
the loan was for 90 days to give Williams time 
to write up to Richards for the money (Tr. 163). 
Williams said that when he left Hot Springs 
Richards gave him $2,500 and that if he got into 
something that required more money, to let him 
know and he would send it down to him. That was 
the reason the note was made for 90 days (Tr. 164). 
When the note was about to mature or after that— 
Williams was on Flat Creek all the time—and when 
Hurley saw him in town he called his attention to 
the note being past due and Williams said he had 
not yet heard from Richards and was unable to 
take it up; next time he saw him, he said he had 
heard from Richards and Richards could not spare 
the money at that time, that Richards was in poor 
health and making arrangements to operate on a 
large scale at Hot Springs, and that Richards could 
not come down himself (Tr. 164). Hurley took a 
renewal of this note on February 24, 1911, for 
$3,500. No money was paid, and the stamp paid 
was put on only because it was paid by this renewal 
note. There was no cash transaction in connection 
with it. The ‘‘paid’’ stamp was put on the old note 
just merely to cancel it, so the bank would not be 
holding two notes, and the old note was surrendered. 
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The note in suit is the renewal note. The interest 
was paid at the time the renewal note was given; 
also took a mortgage on their interest in the lay 
on Flat Creek (Tr. 165). Williams executed the 
mortgage in the name of Richards & Williams (Tr. 
1667). No part of that note has ever been paid, and 
the interest is $1,295 to March 24, 1914. The lay 
covered by the mortgage was closed down in the 
fall of 1911, and the note was then sent to the 
American Bank of Fairbanks for collection (Tr. 
168-169). Between October 6, 1910 and October 6, 
1911, the American Bank of Alaska did not nor did 
Hurley receive any communication from Richards 
(Tr. 169). Hurley knew Richards and his financial 
standing but didn’t know Williams and would not 
lend Williams any money. Williams said Richards 
sent him down there to become interested in mining, 
and Dick Richards was his partner, and he got the 
loan to buy an interest in the Boulton lay on Flat 
Creek. He said he had sent him down there to 
become interested in mining interests. That would 
make him a mining partner (Tr. 172). Hurley 
inquired of Morgan who knew Richards and Wil- 
liams, and Morgan said it was his belief that they 
were partners. No other inquiry could be then 
made as there was no telegraph station there and 
it would take two months to telegraph and get a 
reply; and the loan was made on Mr. Richards’ 
hame (Tr. 173). Hurley would not have loaned 
Williams money on his own name, and the Miners 
& Merchants Bank wouldn’t have loaned him any 


50 


money on Richards’ name (Tr. 174). Hurley never 
notified Richards about either note (Tr. 176). There 
was no agreement to relieve Richards when Hurley 
took the new note and mortgage; they were taken 
in the names of Richards & Williams (Tr. 178). 
Their lay was on a creek where there were valuable 
mines. Boulton borrowed $1,500 on his half inter- 
est in that lay before this loan was made; bank 
wouldn’t loan any more; that was in September, 
1910 (Tr. 179). Hurley knew that the assignment 
of this lay had been taken in the name of Richards 
& Williams (Tr. 182). Williams did send a bill of 
sale to Richards and Richards sent it back to Wil- 
liams, executed; but Hurley had never had anything 
to do with it and had not agreed to release Richards 
(Tr. 183). The new firm was called ‘‘McKenzie, 
Williams & Company’’; they had been depositing 
gold dust, as much as $50,000 and drawing checks 
for their debts (Tr. 187). 

Hurley told Richards in Fairbanks, at the bank, 
in the spring of 1912, when he repudiated the note 
in suit, that if that was his final decision the bank 
would sue him (Tr. 245). Hurley told Richards 
that he was going down to the Iditarod and would 
see if he could realize anything on that lay if it 
had not been abandoned and let him know. He 
subsequently found they had abandoned it in the 
fall of 1911; that is why suit was delayed until 
September, 1912, on this note (Tr. 246). 

The foregoing is the evidence wpon which this 
case was tried to the jury, on its third trial, result- 
ing in a verdict for the defendant in error. 
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Argument. 


The learned counsel for the plaintiff in error, in 
their ‘‘Brief for Plaintiff in Error,’’ assert twelve 
points for a reversal, seven of which attack the 
charge of the Court to the jury, three relate to re- 
fusals to instruct the jury and in modifying re- 
quested instructions, and the remaining two to 
rulings of the Court refusing to admit in evidence 
two letters, one from Williams to Richards, the 
other from Richards to the bank. 


The entire charge will be found in the transcript, 
pages 247 to 256. | 


In McBride vs. Neal, 214 Fed. 966, 968, the Cir- 
cuit Court of Appeals for the Seventh Circuit, 
citing a number of cases, said: 

‘Tf assignments of error are to be based upon 
the legal sufficiency of the evidence to support 
a verdict, motions to that end must be made at 


the conclusion of the evidence and exceptions 
preserved to adverse rulings thereon.’’ 


In the case at bar all of the exceptions to the 
charge fail to state the thing charged or the facts 
included or excluded in the part excepted to which 
is asserted to be erroneous, and such an exception 
is bad. In City of Charlotte v. Atlantic B. Co., 228 
Fed. 456, 462, the Court said: 


“The rule is too familiar to require the sup- 
port of citation that, where the charge excepted 
to includes correct statements of the law with 
others that are incorrect, the exception is in- 
sufficient to sustain an assignment of error.”’ 


a2 


1h, 


The learned counsel for plaintiff in error open 
the ‘‘Argument’’ in their brief with the statement 
(p. 24) that ‘‘the case was tried by plaintiff on the 
theory that while Williams had no authority as a 
mining partner nor in virtue of any written power 
of attorney to sign Richards’ name to the notes or 
to any other writings, yet that Williams having 
executed the note of October 6, 1910, with an under- 
standing that it was to be renewed, if so desired 
(and of which understanding there is no foundation 
in fact in the evidence), and Richards having been 
notified by Williams of the making of the note of 
October 6, 1910, and never having repudiated the 
first note to the bank, that he was liable on the 
renewal note notwithstanding he never heard of it 
until December 28, 1911.’’ 

We have already set out the full evidence in the 
case, wherein it is established by the evidence that 
he gave Williams $2,500 and hired and paid a boat- 
man to row him out to catch the packet and sent 
him down to the Iditarod to examine the Boulton 
lay, use his own judgment and invest the money 
given him in mining property there and work 
whatever he purchased, telling Williams: ‘‘We will 
go stronger than that if there are no complications 
with that ground, and they to be partners therein 
as Williams testified and as the acts of Richards 
and Williams showed; that Williams did as Rich- 
ards had instructed him and after investigation of 
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the Boulton lay, used his own judgment as Richards 
had told him to do, negotiated a purchase of and 
purchased three-quarters of the Boulton lay in the 
names of himself and Williams as ‘‘Richards & 
Williams’’; and not having enough money to pay 
for what he purchased, obtained the loan of $3,500 
from the defendant in error bank to complete the 
purchase and pay for the mining property pur- 
chased by him, giving the bank therefor a note in 
the name of Richards & Williams, payable in 90 
days and dated October 6, 1910; told. Hurley of 
the bank he would immediately notify Richards 
and on October 24, 1910, Williams did notify Rich- 
ards fully of all he had done (Tr. 38-42). In this 
letter, Williams tells Richards the whole story, 
and especially does he tell Richards: 


‘Now Dick, how I got the money is the hard- 
est part for me to tell. You may be angry, but 
I did not do it with any selfish motive or trying 
to take advantage of the kindness you did for 
me; yet, of I had received your letter, which I 
did 4 days ago, I don’t think I would have 
bought it, but it was too late (Tr. 39-40). 


‘Williams then says that he went ‘‘to the American 
Bank of Alaska (the defendant in error here) and 
borrowed $3,500 for three months at 1%, with the 
understanding that it ts to be renewed if it is not 
convenient to pay when due (90 days)’’; that he 
signed “the note Richards & Woilliams’’; that 


“Tt is a proposition you can’t lose on. If you 
don’t make $20,000 out of it I will miss my 
guess. You say you want to be on the ground 
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yourself and I assure you [ want you to come 

down; in fact, you have got to come as it re- 

quires money to do business in this camp.”’ 
aad. (Tr. 41): 


‘*That is the reason I want vou to come down. 
I know, Dick. this proposition places you in 
rather an awkward position and I sometimes 
wish I had never gone into it when [ think of 
the position it places you in”’; 

and (Tr. 42): 

‘‘Now, Dick, whatever I have done I hope 
will meet with your approval, as I want to do 
what is right by ¥ou.’’ 


This letter was received by Richards, he admits, 
explaining and describing everything that Williams 
had done, including the $3,500 borrowed, the note, 
signed ‘‘Richards & Williams,’’ and with the under- 
standing that it is to be renewed in 90 days if not 
paid, and yet the learned counsel for plaintiff in 
opening the ‘‘Argument’’ in their brief say: ‘‘ And 
of which understanding there is no foundation of 
fact in the evidence”’ (Brief, p. 24). 

Now, what does Richards reply. in his letter to 
Williams of December 8, 1910 (Tr. 44-47)? Does 
he repudiate any act of Wilhams? Does he deny 
any partnership; does he question Williams’ author- 
ity to use his name at the bank, or that he ts not 
interested in the deal, or that he will not pay, ete.? 
Richards writes: 

‘‘Received your registered letter last night, 


Tth, and other two letters Monday night, 5th. 
When you address me Hot Springs, the letters 
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go there first. I was rather surprised on read- 
ing your letter. Yow are going some. I did 
not see T’. Aiken. J heard he went past here 
2 weeks ago, so I called him on the phone at 
Hot Springs. He told me you purchased 14 
interest in the lay, and he thought it was good 
ground, asked me if it would be all right about 
some money due first of June, so I told him I 
didn’t know a thing about anything, as I had 
no word whatever. He thought I would have 
been informed about it and that was all. As 
I said I was surprised as its been so long since 
you left I would have knowed something before. 
First of all, I want to ask you as you say noth- 
ing about it, is that 5.00 or 8.00 ground 
located on that lay * * * J hope you have 
it there. Regarding coming down there * * * 
it would be impossible for me to leave this place, 
unless I was rid of everything here, and if 
J came down there to work ground, I would 
certainly bring my machinerv down. * * * 
I realize you have put yourself under consider- 
able obligations. What on earth did you make 
all them due in three or four months, come due 
im the heart of winter, when there is no possi- 
bility to raise a dollar? Regarding that ac- 
count at the bank in both our names, that is 
certainly a mistake. When I gave you a check 
for the money and you gets a letter of credit 
on it, my name should not be used at the bank. 
I never had the least idea you should assume 
any obligations beyond what would relieve the 
situation and what Jack called for at the time, 
and now when I see Jack gets some of the 
monev and takes to the woods. Well, now Ed. 
to make this short, I believe the best w av out 
of this, vou should try and get some of them 
moneved fellows down ee to go in with vou. 
Consider me out of it altogether. Doubtless 
you should have no trouble ix doing business 
with that kind of ground, and with people there 
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that knows it. J figure I have as much at stake 
here, although I may have nothing * * * 
and I am having a little anatety regarding my 
head. I don’t know but * * * am liable 
to be required to seek medical aid any time, so 
it wouldn’t do for me to be there. There is a 
mail leaving. * * * I don’t know how long 
it will be getting there. I realize Ed, you mean 
all right, and I sincerely hope you will make 
out all right. When I said I would like to be 
on the ground myself, I meant it, in so far when 
ut requires so much expense to start, as it seems 
to there. At the same time I had no thought 
of coming down there, at the time, as I thought 
you and Jack capable of working any ground 
if you try. * * * So, I went ahead con- 
tracting obligations here and must stay with it. 
If you manipulate another deal, it would be 
better to have the bill of sale made over from 
the old laymen. * * * Jt seems to me you 
could easily make some transaction to advant- 
age on that kind of ground. J don’t care to go 
any more. In fact I can’t at present and the 
only way I would do any more would be bring- 
ing my plant down. I wouldn’t think of buying 
machinery’’ (Tr. 44-47). 


This letter was written by Richards December 8, 


1911, and yet he had previously on September 21, 
1911, written Williams a letter which Williams did 
not receive until after (22 days after—Ty. 40) 
he had borrowed the $3,500 from the bank (Tr. 50) ; 
and in this previous letter Richards stated he had 


met people on steamer and writes Williams: 


‘Jack has a promising lay on the Wild Cat, 
but from what they all say, its in a complicated 
condition. He has partners; several compli- 
cated transactions has occurred, and I don’t 
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believe it advisable for us to go into it. We 
couldn’t get no interest of any value, and its 
going to take a good deal more money to handle 
it than what you have, possibly not now but 
in the future. * * * And I don’t care to 20 
into it that steep, unless I could be on the 
ground to attend operations myself, so if you 
have not interested yourself in it by the time 
you get these lines, I would advise you to call 
it off as far as I am concerned. Keep enough 
money to secure yourself, and return balance to 
my credit at N. C. Hot Springs, through a draft 
hke you had (Tr. 48-49). * * * But if you 
have already invested anything in at, I trust 
you have investigated all those complicated 
transactions that lay has underwent. Otherwise 
we will be in lawsuits head over heels. Of 
course, $7.00 ground is good enough for any- 
body at that. * * * Yow will learn the facts 
better right there on the ground far better than 
I can, so use your own judgment accordingly’’ 
(Tr. 49). 


So that, even in this previous letter of September 
21, 1910, Richards winds up by again telling Wil- 
liams that he is on the ground and knows the facts 
better, and “So use your own judgment aecording- 
iy (Tr. 49). 

Then the letter of Richards of December 8, 1910, 
is written, as above quoted in part, after he has 
received Williams’ letter of October Dees SISA) bbe. 
44-47), in which Williams reported to Richards 
fully everything that had been done by him in the 
Iditarod. 


Now, after Richards had written Williams these 
two letters of September 21, 1910 (Tr. 48-49), and 
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December 8, 1910 (Tr. 44-47), and had received be- 
tween the time of writing them Williams’ long letter 
of October 24, 1910 (Tr. 38-43), Richards again, on 
December 26, 1910 (Tr. 51-52), writes Williams: 


‘Regret to note you discern me to doubt your 
honesty, which I wouldn’t or ever meant any- 
thing to convey that impression. What both- 
ered me was to have these fellows come after 
me for the money which I did not know any- 
thing about. * * * Its certainly J am not 
gomg to worry anything about. Since you put 
the money into tt, go to it and make something 
out of wt. I imagine the proposition must be 
all right. I would be only too glad to come 
down there if I was footloose here, but you 
know my position here as well as me. * * 
As you know I looked at the thing to be of 
mutual advantage to both of ws, but I did not 
calculate on putting more money than you had. 
* = * I had no intention of going any fur- 
ther, as I took it for granted in getting that 
amount Jack could earry along, but that don’t 
hurt the proposition any, if its good, its good. 
I can believe you as well or better than anvone 
else I talked with regarding it. Remember, Ed, 
in all your letters you have said nothing about 
the prospects in that particular piece of ground, 
only that you believed there was $150,000 in it. 
However, its immaterial if there was a million 
in it, and I hope there is, I have done too much 
preparations here to leave being you have that 
much money invested already vou should have 
no trouble in getting someone interested to 
earry the thing through. Go at it and make 
something out of it, and don’t worry about my 
part’? CT'r. 51-52). 


And as late as September 12, 1911 (Tr. 58-59), 
Richards telegraphed Wiliams: ‘‘Buy Curran 
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quietly eight below Dome Creek five hundred cash 
money American Bank. If possible sell and come. 
Answer. Edwin Richards” (Tr. 58-59). Richards 
admitted that the telephone at his cabin on Cache 
Creek was under the name of “Richards & Wil- 
hams’’ before Williams left for the Iditarod, a 
partnership phone (Tr. 193; 234-235); Williams, 
too, so testifies (Tr. 186-137). 


Richards also testified at the last trial: 


“Q@. But you had this understanding at the 
time as to both of you, as to this trip being for 
the mutual advantage of both of you at the 
time Williams left Hot Springs. Isn’t that 
correct? A. I presume so. 

Q. Wasn’t that your testimony at the last 
trial? A. Yes, sir. I could not tell what would 
be the outcome of it. I hoped it would be to 
the advantage of both of us’’ (Tr. 222). 


The note sued upon was dated February 24, 1911, 
and is a renewal only of the note of October 6, 1910, 
which original note Richards was fully informed 
about and never, even to this day, repudiated or 
questioned Williams’ authority to execute, neither 
to the bank, nor to Williams; nor even in this record 
can testimony of Richards be found denying or 
questioning the authority of Williams to borrow the 
$3,500 from the bank and execute the note of ‘‘Rich- 
ards & Williams”’ therefor on October 6, 1910. 


Richards was told by Williams in his letter of 
October 24, 1910, that this loan of $3,500 had been 
made by Williams and the note given “with the 
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understanding that it is to be renewed in 90 days’’; 
he knew Williams would have to execute a renewal 
note in 90 days and it was undoubtedly Richards’ 
legal duty to notify the bank, or be estopped and 
bound by the execution of the new note. 


His only pretenses are that the bank had never 
notified him and he hadn’t expected to put in more 
money than the $2,500 he gave Williams when he 
sent him down to the Iditarod to make the purchase 
of the Boulton lay, telling him to use his own judg- 
ment; and even after Williams had fully and par- 
ticularly told him in his letter to him of October 24, 
1910, about borrowing the money from the bank 
and signing the note ‘‘Richards & Williams,’’ and 
the understanding that it was to be renewed in 90 
days if it were not then convenient to pay it, he 
never notified the bank that Williams had even 
made a mistake in doing so, or that he would not 
be responsible or pay it, or that he was not liable 
for the money borrowed or on the note of ‘‘ Richards 
& Williams,”’ or question the authority of Williams 
to make that note, nor did he ever notify the bank 
or Williams that Williams and he were not partners 
in that mining property purchased. 

The letters of Richards alone establish beyond a 
doubt that he and Williams were mutually inter- 
ested in purchasing and working the Boulton lay 
and that they had that understanding when he sent 
Williams down there to purchase it; they were part- 
ners, they were mining partners in that Boulton 
lay. 
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When Richards received Williams’ letter of Octo- 
ber 26, 1910, telling him that he had borrowed $3,500 
from the bank to purchase the Boulton lay, and 
had executed the note of ‘‘Richards & Williams’’ 
therefor, and that the understanding was that the 
note would be renewed in 90 days if it were not con- 
venient then to pay it, it was the absolute and un- 
questioned duty of Richards to notify the bank 
promptly that Williams and he were not partners, 
that Williams had no authority from him to borrow 
money and sign his name to or execute in the name 
of ‘‘Richards & Williams” that note and that he 
would not be bound thereby or pay the note. Had 
Richards done so, the bank would not have renewed 
the note and could at once have proceeded against 
Williams and the Boulton lay for its money, as 
that lay was then valuable, being worked and pay- 
ing; but instead of doing so, Richards was himself 
dealing with the bank during that time, never even 
mentioned or raised a question concerning the note 
to the bank, or even to Williams, and lulled the 
bank into the position in which it was when it was 
compelled to commence this action upon the renewed 
note. 


There was no question raised upon the trial, by 
objection or ruling that is reviewable here, that 
there was any variance between the pleadings and 
proof, or that the evidence was not within the issues 
made by the pleadings, and it is too late now to 
make such an objection, when Richards and_ his 
counsel have the verdict and judgment against 
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them upon evidence sufficient to sustain both, and 
with the pleadings avded by the verdict and judg- 
ment so that, if such issues were necessary, their 
acquiescence when they should have objected, leaves 
the pleadings aided by the verdict to sustain the 
judgement. 

Nashua 8. B. B. v. Anglo-Am. L. Co., 189 

UnPse22i, 47 Lede 7382: : 


T. 


The next contention (pp. 25-33) of the plaintiff 
in error is that the Court erred in its charge to the 
jury, and the learned counsel select a part of that 
charge, and assert that it asswmes a state of facts 
and a theory not shown by the record or advanced 
by the plaintiff. 

The charge will be found in the transcript at 
pp. 247-256. 


The Court had already stated the issues raised 
by the pleadings (Tr. 247-248), and then states the 
contention of the plaintiff and the contention of the 
defendant (Tr. 248-249). 


The record shows that opentng statements were 
made to the Court and jury by both sides (Tr. 21), 
also from counsel’s own execption to part of 
charge (Tr. 258), and to these contentions the Court 
refers, and they are not contained in the record; 
and the Court states: ‘On the part of the plaintiff 
it is contended’”’ and ‘plaintiff further contends” 
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(Tr, 248-249). ‘On the part of the defendant Rich- 
ards it is contended’’ (Tr. 249); and we submit that 
the absence from the record, the bill of exceptions, 
prevents counsel asking the Court to review the 
same. 

That these contentions were the contentions of 
both sides is certainly true, as this record over- 
whelmingly discloses and it is unnecessary to take 
the time of the Court to point out a conclusion go 
self-evident. 

The exception actually taken to this part of the 
charge is: (a) that it is inaccurate; (b) that no 
such claim was made or advanced; (¢c) that no 
amount except $2500 was mentioned; (d) that 
nothing was said about borrowing more money, as 
mdicated, by said opening statement; (e) that it 
is misleading and confuses the two notes of October 
6, 1910, and February 24, 1911 (Tr. 257-258). 

This exception is first insufficient, and second, 
the charge is not subject to it; it refers to ‘“‘said 
opening statement, and there is none in the record; 
how or in what respect it is inaccurate, the excep- 
tion does not state so that the Court might make 
it accurate; which one or more of claims the excep- 
tion refers to as not having been made or advanced 
is not stated, and that part of the charge states a 
number of contentions; no amount of money is 
mentioned in the charge, but simply that Richards 
agreed to advance a certain amount of money; this 
part of the charge does not say anything was said 
about borrowing, but simply states that Williams 
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did (as is admitted) borrow $3500, and this part. 
of the charge clearly refers to both notes by their 
date (Tr. 256-257). 


The learned counsel state again that there is abso- 
lutely nothing in the transcript to show that any 
amount of money but the $2,500 was spoken of and 
yet Williams testified: ‘If there is no confliction 
with that ground, we will go stronger than that” 
Cin 26). 

It is difficult to understand the argument of coun- 
sel against this part of the charge; they seem to 
argue that the Court is telling the jury what has 
been proved by each side, while the Court is only 
informing the jury what each side contends that the 
evidence establishes; and it is ridiculous for counsel 
to argue that on behalf of the bank it was not con- 
tended that Williams was authorized to borrow 
money, or that there was not a partnership, or any 
other conclusion of fact or fact that the jury under 
the evidence could find, or that it could be error for 
the Court to tell the jury that plaintiff contended 
this or defendant that; and we are at a loss to know 
how plaintiff in error could be injured by the Court 


stating our contentions as to what the evidence 
established. 


The Court tmmediately after this part of the 
charge, stated the contention of the plaintiff in 
error (Tr, 249), 

Counsel say Williams was the leading witness for 
plaintiff, but as his evidence shows, he was an ad- 
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versary witness and Richards’ personal friend en- 
deavoring to favor Richards all he could; and then 
counsel quote (pp. 27-28) their cross-cxamination 
of Williams, as if they had forced him to admit 
something, when he was answering like a parrot to 
leading questions: ‘‘No sir, No sil’, No sir, No, there 
was not,’’ and to cap the climax his last answer, 
which they quote thus: 

“A. I can’t say we discussed about buying. 


I was just given the money and sent down there 
to use my own judgment.” 


But counsel do not state or quote what Williams 
did testify as follows: 


‘“‘T was supposed to make a purchase. I was 
to use my own judgment, in reference to any 
transaction. If I purchased anything I was 
to work it I suppose’ (Tr, 25). ‘*T remember 
Mr. Richards saying in the store: ‘If there is 
no confliction with that ground, we will Zo 
stronger than that”? (Tr. 26). ‘‘We talked the 
matter over, the Boulton lay”’ Clr, 27) =O) 
Did you borrow the money from M1. Richards? 
Eee NO, sit (Typ. 29). 

The learned counsel overlooked the fact that the 
jury believed the evidence tending to show (1) that 
Richards and Williams had an understanding and 
agreement that Richards, who had money and was 
at Cache Creek, expecting to go to the hospital 
On account of trouble with his head and who 
couldn’t go down to the Iditarod where Boulton 
had a lay which they believed to be good, was having 
trouble with his partners and offered the opportu- 
nity to get his lay, and Williams who had no money; 
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was a competent miner and could go down, that 
Richards would put up the money, Williams could 
go down and they would purchase and together 
as partners work Boulton’s lay; (2) that they did 
not know how much money was required, but Rich- 
ards would then advance $2,500. Williams would 
go down, investigate and with authority to use his 
own judgment in the purchase, and Richards 
agreed, if there were no complications and Williams 
thought the proposition good, that Richards would 
go stronger than that; (3) that Williams found the 
Boulton lay good, no complications, but more money 
necessary to make the purchase; (4) as it was late 
in the season, would take nearly three months to 
communicate with Richards, and with Richards’ 
authority to use his own judgment, borrowed the 
$3,000, gave the note in the partnership name agree- 
ing for a renewal in 90 days, bought three-fourths 
interest, took the assignment of the lav in the name 
of Richards & Williams, and immediately and fully 
wrote Richards, especially telling about the loan and 
the note and the execution in the name of Richards 
& Williams; (5) that Williams, while not expecting 
or possibly intending to go as deep and strong as 
that and so informing Williams, yet recognized 
Williams’ authority to borrow and give the note, 
but not anticipating that Williams would consum- 
mate the purchase that way, did not repudiate or 
disavow the loan or the note or Williams’ acts, but 
acquiesced in what had been done while wishing 
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Williams had not gone in so deep, and continued 
to retain his interest, but urging Williams to try 
and dispose of it, to sell out and come home; (6) 
that Richards ratified the acts of Willams, was 
estopped to disclaim liability, and should satisfy the 
obligation that Williams, with ample authority of 
Richards and for his use and benefit, had incurred 
to the bank; (7) that Richards ur ged the sale by 
Williams a executed and returned to Williams a 
bill of sale to enable Williams to dispose of the 
three-fourths interest which he and Williams owned 
and acquired in part with $3,500 of the bank’s 
money; (8) that Richards should be held liable for 
and to pay the bank; and finally, that the jury 
found all the facts and the letters and acts of Rich- 
ards and Williams against them and in favor of 
the bank. 


There is not a doubt, that had the operations of 
Williams as shown by the evidence turned out to be 
successful and that Williams had made $100,000 
in the transaction, but any Court would unhesitat- 
ingly hold Williams to be liable to account to Rich- 
ards as his mining partner. 


The whole argument of counsel is directed to the 
conclusion that the jury should have found a ver dict 
for the plaintiff in error, instead of for the bank; 
but that question is not reviewable here; this is a 
Court of errors, and only reviews ie of the 
trial Court occurring during the trial, and pre- 
Sumes everything in favor of and not against the 
verdict. 
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The instruction complained of is neither mis- 
leading nor erroneous in any respect. 


HT. 


The instruction asserted to be erroneous in point 
“II,” pp. 33-37, of their brief, is subject to the 
same considerations urged by us to the last point 
of the learned counsel. 


The exception actually taken to this part of the 
charge is: (a) That the same is misleading in that 
it refers to a general partnership between Williams 
and Richards instead of a mining copartnership 
as set forth in plaintiff’s complaint; (b) that it is 
not based upon any evidence in the case; (c) 
especially that part of it that authorized the jury 
to inquire whether any agreement between them con- 
templated the borrowing of money for partnership 
purposes; and (d) whether or not monies borrowed 
from plaintiff were used (‘“used’”’ is not in the in- 
struction) for such purposes (Tr. 258). 


The exception is insufficient so far as it states 
the part of the charge to be misleading, as it is not 
stated how or in what it is misleading, so that the 
Court could convict its misleading feature as the 
Court does not say a general but a partnership as 
alleged by the plaintiff, and the allegation is of a 
mining partnership; and also in so far as it fails 
to point out what part of it is not, as admittedly 
some part of it 7s, hased upon evidence in the ease; 
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and the evidence in the case for plaintiff in one 
part is, that when Richards gave Williams the 
$2300 in check and $300 in eurrency, he told Wil- 
iams: “If there is no confliction with that ground, 
we will go stronger than that” (Ty. 26), and “to use 
his own judgment” (Tr. 25, Tr. 216), and his three 
letters (Tr. 44-47; Tr. 48-49; and Tr. 51, 52) to 
Williams, as well as all of the other acts and state- 
ments of both, and Richards’ acquiescence in and 
failure to repudiate the loan or the note or notify 
the bank thereof either in these letters until after 
a year and three months (Tr. 222-223), 

The Court, in the paragraph of its charge immedi- 
ately preceding this, stated fully and clearly the 
contentions of Richards (Tr. 249), 


The instruction here criticized expressly says: 
“Any partnership agreement as alleged by the 
plaintiff (Tr. 249); and the complaint, as they 
said in their last criticism, alleges a miming partner- 
ship, as the Court had already charged in opening 
its charge and stating the issues (Tr. 247 JE 


This argument of counsel is a good illustration 
of the vice, which the Courts constantly frown upon, 
the taking of a part of a char ge and treating it 
alone, when if it be read with the rest of the char ge, 
it is entirely unobjectionable. 


Again, each one of the points made against this 
charge of the Court, goes not to a particular thing 
in the charge or in the part of the charge, but to 
a certain part of the charge, some parts of which 
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excepted portion, they do not question and which 
are not subject to exception. 


Lindley says: 


‘‘A partnership may be formed by verbal 
agreement to acquire title by location to publie 
mineral lands; but to create a partnership in 
working mines not even this is necessary.”’ 


Lindley on Mines, 3d Ed., Sec. 797, p. 1960. 


‘‘Its existence is a question of fact.’’ 
Lindley, See. 797, p. 1961. 
Shea v. Nilima, 133 Fed. 209, 213. 


‘‘An express agreement to become partners 
or to share in the profits and losses of mining 
is not necessary to the formation of a mining 
partnership. ”’ 


Lindley, Sec. 797, p. 1960. 


But counsel are in error when they suggest here 
that there is a variance between issues and proof; 
that question is not reviewable here in the absence 
of some request, objection or ruling on the trial; 
and in the absence of such objection, request or 
ruling the pleading is atded here by the verdict; 
counsel cannot sit by without objection or request 
for a ruling on the trial where the proof varies 
from the issue, and then complain in this Court 
that there is evidence which might support the 
verdict and judgment, but that there was no issue, 
that it was outside the issue; had they made the 
objection the issue could have been made. 


It is not necessary that Williams and Richards 
should have been mining partners to support this 
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note; had they been general partners and this money 
borrowed for and used in their partnership, the 
note 1s supported; and had they not been partners 
at all, but merely principal and agent to purchase, 
with authority to use his own judgment as here, the 
note would be supported; and where the note is 
made as here, for a loan made to one who held the 
relation, whatever it might be, that Williams sus- 
tained toward Richards, a loan made as here, 
with full notice to Richards and no act of 
disclaimer or repudiation of authority of Williams 
to make the loan and note, and a ratification by 
subsequent action based upon such loan and the 
use of the money so obtained, as the act of Richards 
giving a bill of sale and urging a sale of mining 
property purchased and in part paid for with this 
borrowed money, there is authority, estoppel and 
ratification. 


IV. 


The instruction asserted to be erroneous in point 
“ITT,” pp. 37-44, is subject to the discussion and 
considerations urged to the last two. 


This is another part of the charge taken from 
its context, and is incorrectly copied and quoted 
in the brief, p. 37; see Tr. 249-250. 

The exception actually taken to this part of the 
charge is: (a) That it igs misleading, but fails to 
state how or in what so that the Court would be 
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enabled to remove any misleading feature; (b) not 
based upon any tsswe tendered by the complaint; 
and (c) or any evidence introduced upon the trial 
(Abie. 25), 


In not pointing out in what it is misleading the 
exception is insufficient; the complaint expressly 
alleges the loan of $3,500 (Tr. 4); “‘sweh’’ partner- 
ship refers to the kind of partnership, viz: mining, 
which the Court refers to as the ‘partnership 
agreement alleged by plaintiff’? (Tr. 249) in the 
part of the charge immediately preceding this part, 
and again several times before in its charge (Tr. 
247; Tr. 248) ; and as to it not being based upon any 
evidence introduced on the trial, the record is full 
of such evidence, as repeatedly heretofore and here- 
after pointed out. 


Again, the learned counsel quote Williams’ testi- 
mony and say he was forced to admit on cross- 
examination: this personal friend of Richards and 
an adversary witness for the bank, being forced to 
admit something favorable to Richards is humor- 
ous; but unfortunately for the counsel, the jury did 
not believe Williams or Richards as against their 
own acts and letters. 


Then counsel again inadvertently overlook the ree- 
ord facts and make positive statements as to facts 
not being shown, when a perusal of these wonderful 
letters of Richards and Williams would put them 
correct and restrain the positiveness of their state- 
ment. 
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For instance, counsel say: ‘‘there is nothing to 
show that any renewal of the first note was ever 
contemplated even between plaintiff and Williams”’ 
(Brief, p. 38). We quote the record thus: 


“So I goes to the American Bank of Alaska 
and borrows $3,500 for 3 months at one per 
cent, with the understanding that it is to be re- 
newed if it is not convenient to pay when due 
90 days’”’ (Tr. 40, letter of October 24, 1910). 


Counsel quote Williams’ testimony on p. 40 of 
their brief, and inadvertently leave out between two 
questions and answers, that is between the 4th and 
oth questions on page 40, following: 


“Q. Hurley wanted you to send down there’ 
and have Richards to deed to you so that you 
could have the full legal title that 34 interest 2 

“A. I can’t say that Mr. Hurley asked me 
to do that. 

“Q. You and Hurley agreed that you were 
to do that? 

‘A. Not necessarily, but me” (Tr 16258 


The quotation in the brief, p. 40, is not as strong 
with these few lines from the record interpolated. 


Counsel says there was a dissolution of the mining 
partnership by the intention of the parties in the 
letter of December 8, 1910; but there was not, as 
a perusal of that and Richards’ subsequent letters 
will show, and especially his telegram of September 
12,1911: * * * ‘Tf possible sell and come’? (be 
09). 

Until the bill of sale was signed and sent by 
Richards to Williams, there was certainly no disso- 
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lution of the partnership, and this bill of sale must 
have been signed and sent by Richards long after 
April 4, 1911, because Williams’ letter of that date 
to Richards states that the bill of sale is enclosed 
(Tr. 124); so that the question of dissolution made 
by counsel and its effect on this note, cannot exist 
on this record. 


V. 


Counsel on page 44 of their brief, question the 
correctness of another part of the charge under 
their point ‘‘IV,”’ p. 44. 

The exception actually taken to this part of the 
charge is: (a) that it is misleading without stating 
wherein it is misleading; (b) is not based upon any 
issues made by the pleadings; (c) is not applicable 
to any theory of the case made by the pleadings; 
and (d) is not based upon any evidence introduced 
Greieandeay tertile ie 2 G0). 


Admittedy some part of this part of the charge 
is not misleading, is based upon issues made by 
the pleadings, 7s applicable to some theory of the 
case made by the pleadings; and ts based upon some 
evidence introduced or heard at the trial; and that 
is all this exception states. It is clearly insufficient, 
as it points out to the Cowrt nothing wherein the 
charge is not proper, to enable the Court to correct 
it at the time, and that is the only purpose of the 
rule requiring exceptions to the charge. 
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They say: “It is difficult to point out any one 
phrase or portion of this instruction as error’’ 
(brief, p. 45); and then state: ‘‘It is the instruction 
as a whole that is misleading and vicious.’’ 


Their criticisms are again based upon their own 
statement of the instruction’s meaning, first as a 
mere part of an entire charge disconnected from the 
whole charge, and their again positive but again 
inaccurate statement that the instruction is not 
founded upon and that there is no evidence in the 
record justifying it. 

Again they mistakenly but positively say: 

‘The vice consists in the practical assump- 
tion that there was evidence going to show that 
Richards authorized Williams to borrow money 
for the so-called partnership. No evidence of 


any such authorization is attempted to be shown 
m@aphie record ’ (Brief, p. 45). 


We refer the Court and counsel to the evidence 
of Williams after having given him $2,500: 


“If there is no confliction with that ground, 
we will go stronger than that’? (Tr. mei, IL 
was supposed to go down there and use my 
own judgment. I was supposed to make a pur- 
chase and work anything I purchased”’ (Citie, 
25). “But if you have already invested any- 
thing in it, I trust you have investigated all 
those complications. Otherwise we will be in 
lawsuits head over heels. Of course 7.00 ground 
1s good enough for anybody at that, and what 
I learned from others is not to be depended on. 
Yow will learn the facts right there on the 
ground far better than I ean, so can use your 
own judgment accordingly” (Tr. 49, letter of 
Richards to Williams, September 21, 1910). 
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Then Richards received Williams’ letter of Octo- 
ber 24, 1910 (Tr. 38-43), telling Richards fully and 
particularly all about him borrowing the $3,500 
from the bank and executing the note in the name 
of ‘Richards & Williams’’ to get sufficient money 
to purchase the three-fourths of the Boulton lay 
(Tr. 38-43); and followed by Richards’ letter of 
December 8, 1910, in answer to Williams’ letter 
containing his full statement of everything he had 
done. In this letter, Richards opens by saying: 


“T was rather surprised on reading your let- 
ter. You are going some. I did not see T. 
Aiken. I telephoned him at Hot Springs. He 
told me you purchased ¥% interest in the lay and 
he thought it was good ground, asked me if it 
would be all right about some money due first 
of June, so I told him I had no word whatever. 
He thought I would have been informed about 
it and that was all. As I said, I was surprised 
as its been so long since you left I would have 
knowed something before’’ (Tr. 44). 


Richards had previously in this letter said the 
letter was delayed by going to Hot Springs and 
should be addressed to Totty from that direction 
(Tr. 44). This letter continues thus: 


“TI realize you have put yourself under con- 
siderable obligations. What on earth did you 
make all of them due in three and four months, 
come due in the heart of winter, when there is 
no possibility to raise a dollar. Regarding that 
account at the bank 7n both our names, that is 
certainly a mistake. When I gave vou a check 
for the money and you gets a letter of credit 
on it, my name should not be used at the bank. 
IT never had the least idea you should assume 
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any obligations beyond what would relieve the 
situation’’ (Tr. 45). “If you manipulate an- 
other deal, it would be better for you to have 
the bill of sale made over from the old laymen’’ 
(Tr. 46). 


And in Richards’ letter to Williams of December 
26, 1910 (Tr. 51-52), he writes: 


“What bothered me was to have these fellows 
come after me for the money which I did not 
know anything about. * * * Its certainly 
I am not going to worry anything about it. 
Since you put the money in it, go to it and make 
something out of it. * * * Ag you know I 
looked at the thing to be of mutual advantage 
to both of ws, but I did not calculate on putting 
more money than you had * * * bat that 
don’t hurt the proposition any, if its good, tts 
good. I can believe vou as well and better than 
anyone else I talked with regarding it” Che: 
dL). 


Richards admits he never notified the bank. Rich- 
ards testified : 


“Q. Now when this letter came back from 
Williams advising that he had deposited this 
money in the American Bank of Alaska and 
had borrowed on a note signed b y yourself and 
him the sum of $3,500—did you notify the bank 
that that proceeding wasn’t considered correct 
by yourself ? 

A. No, sir, IT did not. Thad nothing from 
the bank myself. I had no notification from the 
bank. 

Q. Did vou notify the bank in any manner, 
in writing, or by word of mouth? 

A. Not until January 2, 1912” (Tr, 223- 
224), 
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Vi. 


Another part of the charge is asserted to be er- 
roneous in their brief, under their point ‘‘V,’’ pp. 
46-51. 

This part of the charge is subject to the same 
suggestions pointed out by us in our former discus- 
sion, and is not erroneous. 


There can be no question of its correctness under 
the evidence, and all of the acts and letters of both 
Richards and Williams. 


In Williams’ letter of October 24, 1910 (Tr. 
38-43), Richards was fully and particularly in- 
formed of the borrowing of the $3,500 and of this 
note and of everything done by Williams, and that 
the understanding was that it was to be renewed 
in 90 days (Tr. 40), and he never repudiated or 
questioned it or any acts of Williams, to the bank, 
until January 2, 1912 (Tr. 223), one year and about 
three months, although he was himself doing busi- 
ness with the bank, and on September 12, 19018 
telegraphed Williams to get $500 cash from this 
bank to buy ‘‘Curran”’ on Dome Creek (Tr. D8-59 ) ; 
and in Richards’ lengthy letter of December 8, 
1910 (Tr, 44-47), Richards does not repudiate or 
deny the act of Williams, but acquiesccs therein. 

Richards was expressly informed by Williams 
in his letter of October 24, 1910 (Tr. 40) : 


“So I goes to the American Bank of Alaska 
and borrows $3,500 for 3 months at one per 
cent, with the understanding that it is to be 
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renewed if it is not convenient to pay when due 
90 days’’ (Tr. 40). 

Beyond a possible doubt, the absolute duty was 
imposed upon Richards to notify the bank of his 
repudiation if he did not acquiesce in and ratify 
Williams’ acts, as Williams was acting either for 
Richards or both himself and Richards and with 
Richards’ money; he knew, as Williams had told 
him all about the deposit of the money in and the 
payments through this bank, and had he notified the 
bank be would not be liable on or bound for the 
loan or to pay the note, or that he repudiated the 
action of Williams or that Williams was not his 
partner, or that Richards was not interested in the 
Boulton lay, the bank could have proceeded and 
undoubtedly would to endeavor then, not later when 
the lay was abandoned, to collect its money. ‘‘Pos- 
sibly $50,000’’ had been deposited from that Boul- 
ton lay in this bank after Richards had been given 
full notice and information of everyibing (ir use 
And Richards even made a bill of sale to Williams 
after this in July, 1911 (Tr. 187). Everything 
looked and was good on that lay until the middle 
of August, 1911 (Tr. 110). 

We do not believe it necessary to extend this 
already lengthy brief by further trespassing on the 
time of the Court, on this point. 


VIL. 
Points ‘‘VI,’”’ pp. o1-56, and “VII,” p. 56, of 
the brief of the learned counsel for plaintiff in 
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error are fully covered by the evidence and the sug- 
gestions made by us in relation to the other portions 
of the charge which they assert to be erroneous. 

The charge was full, fair and based upon the evi- 
dence in every instance, and correctly gave the law 
to the jury. 


VIII. 

Counsel in their points ‘‘ VIII,” pp. 96-59, “TX,” 
pp. 09°63, and “‘X,”’ pp. 63-65, of their brief, pre- 
sent contentions that the Court erred in refusing 
and modifying certain instructions requested by 
them. 

The first two of these instructions requested by 
the plaintiff in error were given, except portions 
thereof which stated: ‘Applying the law as given 
above,”’ ete., p. 57, p. 59 ; the third requested instruc- 
tion was refused; and there could be no possible 
error in refusing to give a charge applying the law 
to a particular state of facts; nor in refusing an 
instruction containing such an application of the 
law to a particular state of facts. 


The charge of the Court embraces a correct, full 
and fair statement of the law necessary to enable 
the jury to apply it to the facts; and no possible 
injury could or did oceur, nor is any poiited out 
by the learned counsel, to the plaintiff in error from 
anything in the charge given, nor from anything 
contained in the parts of the requested instructions 
refused. 
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HEX. 


The learned counsel for plaintiff in error, in their 
brief, point ‘“‘XI’’, pp. 65-68, assert error in the 
ruling of the Court excluding, on eross-examination, 
the letter of Williams to Richards, dated June 27, 
Wt (i'r. 126-7). 

The witness Williams testified that the letter 
shown him, of June 27, 191], is in his handwriting 
and the signature to it was his (Tr. 122). 


The defendant in error objected to the letter as 
irrelevant, incompetent and not cross-examination 
mr, 122). 


“Mr. Pratt. That whole letter ought to go 
in. If the Court will read it, it will sce that it 
is not in line with his testimony in some re- 
spects; a others it might be. 

“The Court. Anything in it you claim is 
contradictory, you know how to put the ques- 
tion. 

“Mr. Pratt. Q. I will ask you if it is not 
true in that letter of yours to Richards of June 
27, 1911, you didn’t use this language (reads): 
‘The Guggenheims are in camp. They have 
options on most of Flat Creek. We let them 
have an option for $33,000. They also take all 
machinery and wood at cost price and also pay 
all running expenses if they take it up, which 
expires August 1st. They are certainly doing 
some prospecting. They have in their employ- 
ment 150 men sinking holes which demonstrated 
they intend giving it a good test. Should they 
take it up I will come direct to the Springs and 
make good’.—Did you write that? 

“Mr. McGowan. We object as irrelevant, in- 
competent and immaterial, not proper cross- 
examination, and not in any way impeaching 
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or contradicting the testimony of this witness. 

‘The Court. What is the purpose of that? 

“Mr. Pratrr. It contradicts him. 

“The Court. As I understand counsel, this 
is offered to contradict the witness, and I do not 
see that wt contradicts him, and I do not see that 
it is proper cross-examination. The objection 
will be sustained’’ (Tr. 123). 


The learned counsel do not pretend to point out 
anything in this question contradicting the witness, 
and it certainly was not cross-examination. 


The letter could only be admissible if it contra- 
dicted the witness, and then only in case he denied 
writing it, when the fact is he admitted writing the 
letter. 


And in any event there is nothing at all in the 
letter that could possibly help or hurt the case of 
plaintiff in error, and it was dated June 27, 1911, 
over four months after the date of the note sued on, 
viz.: February 24, 1911 (Ty. 4-5). 


It is unnecessary to further discuss this point. 


Xe 


The last point made by counsel, ‘‘XITI’’, pp. 68-70, 
of their brief, asserts error in excluding the letter 
of Richards dated January 2, 1912, to the bank 
Cite 208) 

Richards testified: That he found out that Wil- 
hams had signed the note in suit, of February 24, 
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1911, in a letter from the bank, which he received 
on December 28, 1911, in San Francisco, to which 
place it had been forwarded to him, having been 
addressed to Hot Springs, and that the letter of 
January 2, 1912, was written and signed by him 
(Tr. 206). 


The purpose of offering this letter was stated by 
counsel to be that 


“the minute’ (Tr. 207) “he got notice of this 
note in suit he repudiated it (he received the 
Bank letter December 28, 1911 (Tr. 206), and 
this letter is dated J anuary 2, 1912 (Tr. 206), 
a few days longer than the minute) in this 
letter to the Bank, and I will show by him that 
he never heard before in his life that there 
was such a note. 

“The Court. You cannot prove that in that 
meant ee INT): . 


Richards testified at pages 206, 207, during the 
same testimony, that he left California about March 
20, 1912, went through to Fairbanks, was there 
four or five days, was doing his banking business 
in the American Bank of Alaska and for nearly 
a year before; that he there saw Mr. Hurley and 
had a conversation with him, thus: 

‘*T went in the Bank there, and told him the 
same thing as I told him in the letter from 
San Francisco—that I didn’t see why he could 
expect me to pay the note; that I had nothing 
to do with it, and never authorized anybody to 
sign it, or anything of the sort— Williams, or 
anybody else. I told him Williams or anvbodv 
else; that I never had a partner or anything in 
the Iditarod, Williams or anybody  else”’ 
lr. 211). 
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So that, while the letter of Richards was excluded, 
Richards himself was allowed to and did immedi- 
ately testify that he ‘‘went to the bank there, and 
told him the same thing as I told him in the letter 
from San Francisco”? (Tr. 211). 


It is impossible to see what possible injury could 
be sustained by the exclusion of the letter when the 
writer immediately testified to what he wrote in 
the letter. 


This is a sample of the errors assigned for re- 
versal in this case. 


But when the Court asked counsel the purpose 
of offering the letter, counsel stated: 

“The purpose of this is to show that the min- 

ute he got notice of this note in suit he repudi- 

ated it in this letter to the Bank, and I will 


show that he never heard before in his life that 
there was such a note” (Tr. 207). 


Now this letter does not show a single one of 
the things counsel informed the Court was the pur- 
pose of offering it in evidence. How then eould 
there be error in excluding it; and if there was, 
Richards immediately testified, not to that PUTNGSE, 
but to tts contents (Tr. 211). 


In Lauderdale County v. Kittel, 229 Fed. BOS). 
603, the Court said: 


“We think that this answer covered all the 
plaintiff in error was entitled to, in view of the 
fact that there was no other information eiven 
the Court as to what was proposed to be proved 


by the witness.’’ 
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And again, Richards testified: ‘‘I had no notifica- 
tion from the bank itself”’, and he did not notify 
the bank in any manner, in writing, or by word 
of mouth, not wnttl January 2, 1912 (Tr. 223). 


“Q. That was a year and three or four 
months afterward ? 

‘‘A. When I got their first notification on 
December 28, 1911, I immediately wrote back 
Cenmaainiew it melt, «223 ). 


Richards testified also: 


‘Q. Now, when this letter came back from 
Williams, advising you that he had deposited 
this money in the American Bank of Alaska 
and had borrowed on a note signed by yourself 
and lim the sum of $3,500, did you notify the 
Bank that that proceeding wasn’t considered 
correct by yourself? 

“A. No, sir, I did not. I had nothing from 
the Bank myself”? (Tr. 223). 


Yet the long letter Williams wrote Richards on 
October 24, 1910 (Tr. 38-43) told Richards, after 
stating the deposit of the money: 


‘‘So I goes to the American Bank of Alaska 
and borrows $3,500 for 3 months at one per 
cent, with the understanding that it is to be 
renewed if it is not convenient to pay when 
due 90 days’”’ (Tr. 40). 


Also tells Richards he ‘‘had to sign the note 
Richards & Williams’’ (Tr. 40). 


We will not pursue this point further in order 
to answer the argument of counsel, although they 
do say: ‘‘We submit the error of the Court in this 
respect seems too plain for argument and the same 


86 


was vital to the defendant Richards,” ete. (Brief, 
p. 69). 


Counsel state so positively: ‘‘There is nowhere 
in the record any evidence that Richards ever had 
any knowledge of this note of February 24, 1911, 
until’’, ete.; and, ‘‘There is no contradiction of this 
fact”’ (Brief, p. 69), that we seem to be constantly 
quoting the above paragraph from William’s letter 
of October 24, 1911, as to the money being borrowed 
‘‘with the understanding that it is to be renewed” 
in 90 days, and that he signed the note in the name 
of “Richards & Williams’’ (Tr, 40). 


How, in the presence of this plainly stated fact 
and notice to Richards in William’s long letter 
of details, which letter Richards admits he received 
and answered in his own long letter of December 
8, 1910 (Tr. 44-47), how, can these statements be 
made ? 


In conclusion, and with our apology to the Court 
for the burden imposed upon the Court of reading 
this long brief which we felt our duty required us 
to present in replying to the assertions by the 
learned counsel for plaintiff in error of errors cem- 
mitted on the trial, we respectfully submit: 


First. That the motion to dismiss the writ of 
error should be granted. 


Second. That upon the merits, the trial was 
without any error tending in any possible way to 
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prejudice or injure the plaintiff in error, and that 
the gudgment should be affirmed. 


Dated, San Francisco, 
April 19, 1916. 
CHaries J. Hecaerry, 
Tomas A. McGoway, 
JoHN A. CLARK, 
Attorneys for Defendant in Error. 
Kwnicut & Heccerty, 
McGowan & CuLarK, 
Of Counsel. 


